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In the District Court of the United States in and 
for the Northern District of California, South- 
ern Division 

_~ No. 22308-R 


UNITED STATES OF AMERICA, for Use and 
Benefit of SOULE STEEL COMPANY, a 
corporation, 

Plaintiff, 
vou: , 


UNION PAVING CO., a corporation, PACIFIC 
INDEMNITY COMPANY, a corporation, and 
_., MARYLAND .CASUALTY COMPANY, a 
corporation, a 7 
Defendants. 
COMPLAINT “a 


(By enlcontrartoms against Pring 
and Sureties on Payment Bond) {1*] 


Plaintiff complains of defendants and for cause 
of action alleges: 
I 

That Soule Steel Company, the party for whose 
use and benefit this action is brought, is, and at all 
times herein mentioned has been, a corporation 
duly organized and existing under and by virtue of 
the laws of the State of California and having its 
principal office and place of business in the City 
and County of San Francisco, State of California. 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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Il 

That Union Paving Co. is, and at all times herein 
mentioned has been, a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Nevada and engaged, and authorized to 
engage, in business-in the State of California and 
having its principal office and place of business 
within the State of California, in the i and 
County of San Francisco. 


Ui 
That Pacific Indemnity Company is, and at all 
times herein ‘mentioned -has been, a corporation 
duly organized and existing under and. by virtue 
of the laws of the State of California and doing. 
and authorized to do, a surety. business in the 
State of California: . 
IV 
That Maryland Casualty Company is, and at all 
times herein mentioned has been, a corporation 
duly organized ‘and existing under and by virtue of 
the laws of the State of Maryland, and doing, and 
authorized to do, a surety business in the State of 
California, and having its principal office and place 
of business within the State of California, in the 
City and County of San Francisco. [2] 


Vv 

That heretofore, to-wit, on or about November 4, 
1939, defendant Union Paving Co. made and en- 
tered into a contract in writing with The United 
States of America, acting by and through the Bu- 
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reau of Relocation, Department of the Interior, for 
the construction by said Union Paving Co. of 
public work of the United States, namely, abut- 
ments and piers, Pit River Bridge Relocation of 
Southern Pacific Railroad and U. 8. Highway 99, 
Kennett Division, Central Valley Project, Cali- 
fornia; that the contract price to be paid for said 
work under said contract was the sum of $1,138,- 
288.00; and that said contract was to be performed 
and executed in the Northern District of Cali- 
fornia. 
VI 

That before said contract was awarded to said 
Union Paving Co., said corporation furnished to 
the United States a payment bond, dated Novem- 
ber 4, 1939, in which said Union Paving Co., as 
principal, and said Pacific Indemnity Company 
and said Maryland Casualty Company, as sureties, 
are held and firmly bound unto the United States 
of America in the penal sum of $455,315.20, for 
the payment of which sum well and truly to be 
made, said principal and said sureties bound them- 
selves, their heirs, executors, administrators and 
successors as in said bond specified; that the con- 
dition of said bond was that, whereas said Union 
Paving Co. entered into said contract of November 
4, 1939, with The United States of America, now, 
therefore, if said Union Paving Co. should prompt- 
ly make payment to all persons supplying labor 
and material in the prosecution of the work pro- 
vided for in said contract, and any and all duly 
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authorized modifications of said contract which 
might thereafter be made, notice of which modifica- 
tions to the sureties was expressly waived, then 
the obligation of the bond should be void but other- 
wise to remain in full force [3] and virtue; that 
said bond was intended to protect and did protect 
said Soule Steel Company, which corporation, as 
hereinafter specified, supplied labor and material. 
as subcontractor in the prosecution of the work 
provided for in said contract of November 4, 1939: 
that a full, true and correct copy of said payment 
bond is annexed hereto, marked Exhibit ‘‘A’’, and 
is hereby referred to and incorporated herein the 
same as if fully set forth herein; and that said 
contract of November 4, 1939 was attached to said 
bond. 
WALT 

That subsequent to the execution of said con- 
tract and payment bond, and on or about January 
6, 1940, plaintiff entered into a subcontract in writ- 
ing with defendant Union Paving Co., wherein and 
whereby plaintiff agreed to furnish and supply 
certain labor, materials, tools and equipment and 
to perform certain services, as in said subcontract 
provided, being a portion of the labor, materials. 
tools, equipment and services which said Union 
Paving Co. had, in said contract of November 4. 
1939, agreed to furnish and supply to the United 
States of America; that plaintiff agreed to furnish 
and supply said labor, materials, tools, equipment 
and services on the terms and conditions and for 
the compensation set forth in said subcontract of 
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January 6, 1940, between plaintiff and defendant, 
Union Paving Co.; and that a full, true and correct 
copy of said written subcontract is annexed hereto, 
marked Exhibit ‘‘B’’, and is hereby referred to and 
incorporated herein the same as if fully set forth 
herein. 
VIII 

That between January 6, 1940 and May 31, 1941, 
plaintiff, acting under and in accordance with tha 
terms and provisions of said subcontract of Janu- 
ary 6, 1940, furnished and supplied all of said 
Jabor, materials, tools and equipment and _ per- 
formed all of said services to and for said Union 
Paving Co., all of which were necessary for and 
were actually used in the prosecution of the work 
[4] provided for in said contract of November 4, 
1939, and that Union Paving Co. contracted and 
agreed to pay to plaintiff for the same the sum of 
$124,393.13; that, at the special instance and request 
of said Union Paving Co. plaintiff sold and delivered 
certain additional goods, wares and merchandise 
and performed certain additional services to and 
for said Union Paving Co., all of which were neces- 
sary for and were actually used in the prosecution 
of the work provided for in said contract of No- 
vember 4, 1939, having the reasonable value of 
$671.84 and that said Union Paving Co. promised 
and agreed to pay said sum to plaintiff for the 
same; that on May 31, 1941, plaintiff furnished 
the last of said labor, materials, tools and equip- 
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ment and performed the last of said services here- 
inbefore in this paragraph referred to; and that 
plaintiff has fully performed all the terms and con- 
ditions of said subcontract by it to be performed. 


IX 

That on account of the matters hereinbefore in 
this complaint alleged said defendants, and each 
of them, became indebted to plaintiff in the sum 
of $125,064.97; that on or before July 18, 1941 
there had been paid or credited on account of said 
indebtedness the sum of $47,712.35 and no more; 
and that on said July 18, 1941 there was due, ow- 
ing and wnpaid from said defendants, and each of 
them, to plaintiff on account of the matters herein- 
before alleged, the sum of $77,352.62. 


ox 

That, on or about July 18, 1941, plaintiff de- 
manded from defendants, and each of them, the 
payment of said sum of $77,352.62, together with 
interest thereon at the rate of seven per cent (7%) 
per annum from said July 18, 1941 to date of pay- 
ment, but that defendants, and each of them, have 
failed and refused to pay the same or any part 
thereof, with the exception of the sum of [5] $16,- 
000.00 which was paid by Union Paving Co. on 
December 31, 1941, and that from and after Janu- 
ary 1, 1942, there was due, owing and unpaid from 
said defendants, and each of them, and there is 
now due, owing and unpaid from said defendants, 
and each of them, to plaintiff on account of the 
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matters hereinbefore alleged the sum of $61,352.62, 
together with interest on said sum of $77,352.62 
from July 18, 1941 to and including December 31. 
1941, at the rate of 7% per annum, and interest 
on said sum of $61,352.62 at the rate of 7% per 
annuin from January 1, 1942. 


Wherefore, plaintiff prays Judgment against said 
defendants, and each of them, for the sum of 
$61,352.62, together with interest on the sum of 
$77,302.62 from July 18, 1941 to and including De- 
cember 31, 1941, at the rate of 7% per annum, and 
interest on the sum of $61,352.62 at the rate of 7% 
per annum from January 1, 1942; for its costs of 
suit incurred herein; and for such other and fur- 
ther relief as to the Court may seem meet and 
proper in the premises. 


Dated: September 17, 1942. 
MAX THELEN 
THELEN & MARRIN 
Attorneys for Soule Steel 
Company, 
111 Sutter Street, 
San Francisco, California. [6] 


State of California, 
City and County of San Francisco—ss. 

D. J. Stoddard, being first duly sworn, deposes 
and says: 

That Soule Steel Company, for whose use and 
benefit the above action is brought, is a corpora- 
tion; that affiant is an officer of said corporation. 
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to-wit, the Secretary thereof, and that as such 
officer he makes this verification for and on behalf 
of said corporation; that affiant has read said com- 
plaint and knows the contents thereof and that the 
same is true of his own knowledge except as to 
matters which are therein stated on information 
and belief, and as to those matters, that he believes 
it to be true. 
D. J. STODDARD 


Subscribed and sworn to before me this 17th 
day of September, 1942. 
[Seal] LULU P. LOVELAND 
Notary Public in and for the City and County 
of San Francisco, State of California. [7] 


EXHIBIT ‘“‘A”’ 


U. S. Standard Form No. 25-A 
Approved by the Secretary of the Treasury 
Sept. 16, 1935 


PAYMENT BOND 
(Construction) 


Pursuant to the Act of Congress, Approved 
August 24, 1935 
49 Stat. 1011 


iKnow all men by these presents, That we, Union 
Paving Co., a corporation organized and existing 
under the laws of the State of Nevada, as Prinei- 
pal, and Pacific Indemnity Company, a California 
corporation, and Maryland Casualty Company, a 
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Maryland Corporation, as Surety, are held and 
firmly bound unto the United States of America, 
hereinafter called the Government, in the penal 
sum of four hundred fifty-five thousand three 
hundred fifteen and 20/100 ($455,315.20) dollars 
for the payment of which sum well and truly to be 
made, we bind ourselves, our heirs, executors, admin- 
strators, and successors, firmly by these presents, as 
follows: 


| (See Rider Attached) 

The Condition of this Obligation is such, that 
whereas the principal entered into a certain con- 
tract, hereto attached, with the Government, dated 
November. 4, .1939,: for construction of abutments 
and piers, Pit River Bridge, relocation of Southern 
Pacific Railroad and U. 8. Highway 99, under the 
schedule of Specifications No. 877, Kennett Divis- 
ion, Central Valley project, California. * 

Now, Therefore, If the principal shall en 
make payment to all persons supplying labor and 
material in the prosecution of the work provided 
for in said contract, and any and all duly author- 
ized modifications of said contract that may here- 
after be made, notice of which modifications to the 
surety being hereby waived, then this obligation te 
be void; otherwise to remain in full force and 
virtue. 

In Witness Whereof, the above-bounden parties 
have executed this instrument under their severa! 
seals this 4th day of November. 1939, the name and 
corporate seal of each corporate party being hereto 
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affixed and these presents duly signed by its under- 
signed representative, pursuant to authority of its 
governing body. 
UNION PAVING CO. 
(Corporate principal) 
310 California Street, San 
Francisco, Calif. 
(Business address) 
(Affix Corporate: Seal) 
By A. LAWTON (Seal)’ | 
As Title: President 
Attest: 
-’ R. HILDEBRAND [8] 


This Rider is attached to and forms a part of 
the bond executed on behalf of Union Paving Co. 
in the amount of four hundred fifty-five thousand 
three hundred fifteen and 20/100 ($455,315.20) 
dollars, for construction of abutments and _ piers, 
Pit River Bridge, relocation of Southern: Pacific 
Railroad and U. 8S. Highway 99, under the schedule 
of Specifications No. 877, Kennett Division, Central 
Valley project, California, contract dated Novem- 
ber 4, 1939. 

The Principal and the Pacific Ta eranity Com- 
pany, as Surety, jointly and severally in the sum 
of three hundred sixty-four thousand two hundred 
fifty-two and 16/100 ($364,252.16) dollars and no 
more; 

The Principal and the Maryland Casualty Com- 
pany, as Surety, jointly and severally in the sum of 
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ninety-one thousand sixty-three and 04/100 ($91,- 
063.04) dollars and no more. 
PACIFIC INDEMNITY COM- 
PANY 
100 Sansome Street, San 
Francisco 
By W. F. AMES, JR., (Seal) 
Attorney in fact 
Attest : 
N. Hk. HANSSEN 
MARYLAND CASUALTY 
COMPANY 
210 Sansome Street, San 
Francisco 
By W. G. KELSO, (Seal) 
Attorney in fact 
Attest: 
MARIE K. PHILIPPS 


U. 8. Standard Form No. 25-A—(Approved 
Sept. 16, 1935) 


Sheet 2 


CERTIFICATE AS TO CORPORATE 
PRINCIPAL 


1, R. Hildebrand, certify that I am the secretary 
of the corporation named as principal in the within 
bond; that A. Lawton, who signed the said bond on, 
behalf of the principal, was then President of said 
corporation; that I know his signature, and his 
signature thereto is genuine; and that said bond 
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was duly signed, sealed, and attested for and in 
behalf of said corporation by authority of its gov- 
erning body. 
R. HILDEBRAND (Seal) 
(Corporate Seal) [9]} 


HXHIBET “3B”? 
MEMO OF AGREEMENT 


Memo of Agreement by and between Union 
Paving Co., a Nevada corporation, hereinafter 
called the Contractor, and Soule Steel Company, 
a California corporation, hereinafter called the 
Subcontractor. 


Witnesseth : 

Whereas, on or about the 4th day of November, 
1939 said contractor duly entered into a contract 
with The United States of America by the Bureav 
of Reclamation, for the construction of piers and 
abutments for the relocation of the Southern Pa- 
cific Railway and U. S. Highway 99 over the Pit 
River, Kennett Division, Central Valley Project. 
California, and 

Whereas, said contractor is desirous of sublet- 
ting a portion of said work to said subcontractor 
and said subcontractor has agreed to do and per- 
form certain portions of said work and to be bound 
by the terms and conditions of the plans, specifica- 
tions and contract for said work in all respects, 
as if said subcontractor were a party to said con- 
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tract In leu of said contractor, except as otherwise 
herein provided. 

Now, therefore, said contractor and said sub- 
contractor for the consideration hereinafter named 
agree as follows: 

23—Materials furnished by the Government: 

The subcontractor at its own cost agrees to pro- 
vide all labor, materials, tools and equipment or 
other means and promptly unload all reinforcement 
‘bars from cars delivered at Redding, California 
check and haul the same to the job site and provide 
suitable warehouse or other means of protection for 
any material requiring storage or protection, in ac- 
cordance with the provisions of paragraph 23 of 
said specifications applicable to the unloading, 
handling and placement of reinforcing bars. 

24—-Materials to be furnished by the subcon- 
tractor : 

The subcontractor at its own cost agrees to pro- 
vide all labor, wire, wire ties, rods or other ma- 
terials and appliances used for securing reinforce- 
ment bars, metal or other temporary supports, if 
used, to hold reinforcement bars during the placing 
of concrete, including backing-up strip required for 
welding, in accordance with the provisions of para- 
graph 24 of said specifications. 

45—Welding reinforcing bars: 

The subcontractor at its own cost agrees to pro- 
vide all labor, materials and equipment and cut the 
ends of the bars for welding and provide all clamps, 
tie rods, cables, blocking, anchors, and other acces- 
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sories that may be required, including the place- 
ment of backing-up strips and shall firmly and 
securely hold the reinforcing bars in position while 
the joints are being welded in accordance with the 
provisions of paragraph 45 of said specifi- [10] 
cations, excepting therefrom only the labor, ma- 
terials and equipment necessary for the welding ot 
the joints for which work other contractors will be 
employed. 

66—Reinforcement bars: ; 

The subcontractor at its own cost agrees to pro- 
vide all labor, materials, tools, accessories and 
equipment and perform and observe all the pro- 
visions contained in paragraph 66 of said specifica; 
tions. 
Time is of the essence of this agreement and the 
subcontractor agrees that it will: proceed with the 
placing of reinforcement bars in sections of the 
piers and abutments made ready for such place- 
ment immediately after being notified by the con- 
tractor of the readiness of each section and prose- 
cute the same diligently to completion, unless pre- 
vented by strikes, lockouts or other contingencies 
beyond its control. 

The subcontractor agrees that the contractor shall 
have the right to use its rigs and equipment upon 
the job for the purpose of lifting and hoisting 
materials, equipment and forms at all times, when 
_ the same is not in use by the subcontractor, free 
from any charge, except that said contractor agrees 
to assume all risk or loss to said equipment, from 
said contractor’s use thereof, and shall save the 
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subcontractor harmless from any damage, claim on 
loss arising from said use. 

The eontractor at its own cost agrees to pro- 
vide an accessible roadway from Highway 99 to 
the base of all piers and abutments; construct a 
wooden trestle over and about the base of all pier 
excavations and construct wooden cores as shown 
on the plans which may be used by the subcontrae- 
tor as a supplementary support for reinforcement 
bars; said subcontractor assuming the risk of any 
damage to said trestles or cores arising directly or 
indirectly from the use thereof and shall save and 
hold harmless said contractor from any damages, 
claims or losses. 

The contractor at its own cost agrees to provide 
sufficient electric current at or near the base of each 
pier and install electric energy for the operation of 
the subcontractor’s equipment. 

The contractor at its own cost agrees to provide 
and pour necessary conerete sills in the base of al] 
piers sufficient to support reinforcing stee] mats. 

The contractor agrees to pay said subcontractor 
for placing reinforcement bars at the rate of $22.50 
per ton for reinforcement bars actually placed in 
accordance with the plans and specifications which 
shall be considered as full compensation for unload- 
ing, warehousing, hauling, bending and placing re- 
inforcement bars and clamps, and doing all work 
necessary or incidental thereto and for furnishing 
all tie wire, clamps and supporting devices. 

The contractor shall not be answerable or account- 
able for any loss or damage that may happen to the 
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work of said subcontractor or any pait thereof; or 
for anv of the materials or other things used ov 
employed in performing said work by the subcon- 
tractor; or for injury to any person, either work- 
man or the public; for damage to property from 
any cause which might have been prevented by the 
subcontractor or his workmen; against all of which 
[11] injuries and damage to persons and property 
with said subcontractor having control over such 
work must properly guard. 

Said subcontractor shall indemnify and save 
harmless said contractor from all suits or actions 
of every nature, brought for or on account of any 
injury or damage received or sustained by any 
person or persons, by or from said subcontractor. 
his servants or agents, in the construction of said 
subcontractor’s work or by or in consequence of 
any negligence in guarding the same; improper 
materials used in construction or by or on account 
of any act or omission of said subcontractor or its 
agents. 

Neither this agreement nor the work to be per- 
formed hereunder is assignable. 

Payments are to be made to subcontractor on ov 
about the 10th of the following month for 85% of 
the value of the work performed during the pre- 
ceding month, and the remaining 15% to be paid 
thirty days after completion of said subcontractor’s 
portion of the work. 


In witness whereof, the parties hereto have exe- 
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cuted this agreement on this 6th day of January, 
1940. 
UNION PAVING CO 
By J. A. DOWLING 
SOULE STEEL COMPANY 
By EDW. L. SOULE 


[Endorsed]: Filed Sept. 17, 1942. [12] 


[Title of District Court and Cause. ] 
ASSOCIATION OF ATTORNEYS 


We, Max Thelen, and Thelen & Marrin, attorneys 
for the plaintiff in the above entitled action, hereby 
associate with us as attorney of record for the 
plaintiff, Courtney L. Moore. 

Dated: October 9, 1942 

MAX THELEN 
THELEN & MARRIN [13] 

I, Courtney L. Moore, hereby accept the forego- 
ing association and agree to act as one of the at- 
torneys of record for the plaintiff. 

Dated: October 9, 1942. 

COURTNEY L. MOORE 


The Soule Steel Company, for whose use and 
benefit the above action is brought, hereby con- 
sented to the foregoing association. 

Dated: October 9, 1942. 

SOULE STEEL COMPANY 
By D. J. STODDARD 
Secretary 


[Endorsed]: Filed Oct. 18, 1942. [14] 
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ANSWER AND CROSS-CLAIM 
ANSWER 


Now come defendants Union Paving Co., a cor- 
poration, Pacific Indemnity Company, a corpora- 
tion, and Maryland Casualty Company, a corpora- 
tion, and, for answer to the complaint of plaintiff 
herein, admit, deny and allege as follows, to-wit: 


I. 
These defendants specifically admit allegations 
pa a poleler ve (Meas eS Vie aN, eave”, and CONE 7 of 
plaintiff’s complaint herein. [15] 


II. 

These defendants admit that between January 
6, 1940, and some day in June, 1941, plaintiff, 
acting under and in accordance with the terms and 
provisions of said subcontract of January 6, 1940, 
furnished and supplied certain of said labor, ma- 
terials, tools and equipment, and performed certain 
of said services to and for said Union Paving Co., 
all of which were necessary for and were actually 
used in the prosecution of the work provided for 
in said contract of November 4, 1939, that Union 
Paving Co. agreed to pay to plaintiff for the same 
the sum of $63,280.51, that at the special instance 
and request of said Union Paving Co. plaintiff sold 
and delivered certain additional goods, wares and 
merchandise and performed certain additional 
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services to and for said Union Paving Co., all of 
which were necessary for, and were actually used 
in, the prosecution of the work provided for in 
said contract of November 4, 1939, of the reason- 
able value of $671.84, and that on or about some 
day in June, 1941, or thereabouts, plaintiff fur- 
nished the last of said labor, materials, tools and 
equipment and performed the last of certain serv- 
ices hereinbefore in this paragraph referred to; 
and except as thus admitted, these defendants deny, 
generally and specifically, the facts, matters and 
things in said allegation ‘‘VIII’’ set forth. 


AED, 

Defendants admit that on account of the matters 
hereinbefore in this complaint alleged, defendant 
Union Paving Co. became indebted to plaintiff in 
the sum of $63,952.35, that on or before July 18, 
1941, there had been paid or credited on account 
of said indebtedness, the sum of $47712.35, and that 
on said July 18, 1941, there was unpaid from de- 
fendant Union Paving Co. to plaintiff on account 
of the matters hereinbefore admitted the sum of 
$16,240.00; and, except as thus admitted, defend- 
ants [16] deny generally and specifically, the facts, 
matters and things in allegation ‘‘IX”’ of plain- 
tiff’s complaint set forth. 


Ae 
Defendants admit that on or about July 18, 1941, 
plaintiff demanded from defendant Union Paving 
Co. the payment of the sum of $77,352.62 and in- 
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terest, and defendants admit and allege that on or 
about December 31, 1941, defendant Union Paving 
Co. paid to plaintiff the sum of $16,000.00; and, 
except as thus admitted and alleged, defendants 
deny generally and specifically the facts, matters 
and things in allegation ‘‘X”’ of plaintiff’s com- 
plaint set forth. In this connection, defendants al- 
lege that on December 31, 1941, there was due, ow- 
ing and unpaid from plaintiff to defendant Union 
Paving Co., on account of interest, a sum in excess 
of the $240.00 apparent balance against defendant 
Union Paving Co. and in favor of plaintiff. 


Wherefore, defendants pray that plaintiff take 
nothing by its complaint herein, but that the same 
be dismissed, and that defendants have judgment 
for their costs of suit and for such other and fur- 
ther relief as to the Court may seem meet and 
proper in the premises. 

HENRY F. WRIGLEY 
Attorney for Defendants. [17] 
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In the District Court of the United States in and 
for the Northern District of California South- 
ern Division. 

No. 22308R 


UNION PAVING CO., a corporation, 
Cross-plaintiff, 
vs. 


SOULE STEEL COMPANY, a corporation, 
Cross-defendant. 


CROSS-CLAIM 


For further answer to the complaint herein, and 
by way of cross-claim, defendant and eross-plain- 
tiff, Union Paving Co., a corporation, complains of 
plaintiff and cross-defendant, Soule Steel Company, 
a corporation, and for cause thereof, alleges: 


ia 

That Union Paving Co. is, and at all times herein 
mentioned has been, a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Nevada, and engaged, and authorized to 
engage, in business in the State of California, and 
having its principal office and place of business 
within the State of California, in the City and 
County of San Francisco. [18] 


IT. 
That Soule Steel Company is, and at all times 
herein mentioned has been, a corporation duly or- 
ganized and existing under and by virtue of the 


Umted States of America 23 


laws of the State of California, and having its prin- 
cipal office and place of business in the City and 
County of San Francisco, State of California. 


JuRe 

That heretofore, to-wit, on or about November 4, 
1939, defendant and cross-plaintiff, Union Paving 
Co., made and entered into a contract in writing 
with The United States of America, acting by and 
through the Bureau of Reclamation, Department of 
the Interior, for the construction by said Union Pay- 
ing Co. of public work of the United States, namely, 
abutments and piers, Pit River Bridge Relocation 
of Southern Pacific Railroad and U. 8. Highway 
99, Kennett Division, Central Valley Project, Cali- 
fornia; that the contract price to be paid for said 
work under said contract was the sum of $1,138,- 
288.00, or thereabouts; and that said contract was 
to be performed and executed in the Northern Dis- 
trict of California; and that in and by the specifica- 
tions, which were made a part of said written 
contract, it was provided and agreed as follows: 

‘23. Materials furnished by the Government.— 
The Government will furnish cement, sand, and 
broken rock or gravel for use in concrete; admix- 
tures, if required, for use in concrete; cement and 
sand for use in mortar; clear curing compound for 
euring concrete, in accordance with the provisions of 
paragraph 64; reinforcement bars; rubber water 
stops, molded bituminous material, copper nails, and 
coating material for joints; metalwork for expan- 
sion joints; waterproofing paint; sewer pipe and 


24 Union Paving Co. et al vs. 


split sewer pipe for drains; metal drain inlets; metal 
pipe and fittings for drains; hardware cloth; corru- 
gated-metal-pipe for anchor-bolt wells; metal forms 
for recesses for pipe-handrail post; metal drain 
troughs for drains at expansion joints in roadways 
on abutments 1 and 4; name plates and frames; metal 
ladders; steel covers for temporary manholes in 
piers 3 and 4; timber and anchor bolts for paving- 
notch buffers; electrical metal conduits, conduit 
boxes, fittings, and accessories; steel pipe for elec- 
trical cables; stress meters, cables, and terminal out- 
lets; tubing and fittings for embedded cooling 
systems and cooling concrete; paint and coating ma- 
terials; and also all other materials not specifically 
mentioned in this paragraph or in paragraph 24 that. 
will become a part of the completed construction [19] 
work. Sand and broken rock or gravel will be de- 
livered in the contractor’s trucks at the gravel plant 
near Redding, California, as shown on the location 
map. All other material furnished by the Govern- 
ment will be delivered to the contractor f. o. b. cars 
at Redding, California. The contractor shall haul all 
of the materials from the points of delivery to the 
work; shall provide suitable warehouses or other 
means of protection satisfactory to the contracting 
officer for such of the materials as, in the opinion 
of the contracting officer, require storage or protec- 
tion; and will be charged for any material lost or 
damaged after delivery, except as otherwise speci- 
fically provided, the same amounts that the materials 
eost the Government at the point of delivery to the 
contractor. The contractor shall be responsible for 
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the prompt unloading of the materials delivered on 
cars and for proper care of the materials and will 
be held hable for any demurrage charges incurred 
due to failure to unload cars promptly. he con- 
tractor shall report to the contracting officer, in 
writing, within 24 hours after unloading, any short- 
age in or damage to materials when delivered. The 
cost of unloading, hauling, storing and caring for 
all of the materials furnished by the Government 
shall be included in the prices bid in the schedule 
for the work in which the materials are to be used. 
The cost of handling and installing minor miscella- 
neous items of timber, metal and other work, for 
which specific prices are not provided in the schedule 
shall be included in the prices bid for the work to 
which they are appurtenant. The contractor shall re- 
turn to the Government at Redding, California, or at 
points convenient to the work, as directed by the con- 
tracting officer, all unused materials and will be 
charged for any materials not used and not returned 
the same amounts that the materials cost the Gov- 
ernment at the point of delivery to the contractor’”’ 
‘24, Materials to be furnished by the contractor 
—The contractor will be required to furnish all form 
materials, including oil for oiling forms; al! wire, 
wire ties; or other appliances used for holding forms 
and for securing reinforcement bars; metal or other 
temporary supports, if used, for reinforcement bars 
and other metalwork ; welding rods for welding rein- 
forcement bars; all backfill materials; all gravel and 
broken rock or boulders for dry-rock paving; gravel 
or broken rock for drain pockets; all water used for 
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mixing, cleaning, curing, and cooling concrete and 
mortar and for moistening backfill materials to be 
compacted; and also all other materials not a part 
of the completed construction work required for the 
completion of the contract. The contractor will be 
required to haul all of these materials as well as all 
of the materials delivered to the contractor by the 
Government. The cost of hauling all of the materials 
described above and of furnishing all of the materials 
required to be furnished by the contractor shall be 
included in the unit prices bid in the schedule for 
the work for which the materials and hauling are 
required.”’ | 
“45. Welding reinforcement bars.—The 2-inch 
square bars for vertical reinforcement in the piers 
shall be welded together so as to provide continuous 
reinforcement without overlapping of the bars. The 
contractor shall properly cut the ends of the bars 
for welding and shall weld all bars, as shown on the 
drawings or as directed by the contracting officer. 
The Contractor shall provide all clamps, tie rods, 
cables, blocking, anchors, and other accessories that 
may be required for holding the reinforcement bars 
in position while the joints are being welded and 
shall furnish all welding electrodes and backing-up 
strips required for welding the reinforcement bars. 
The ends of the bars to be joined by welding shall 
be gas-cut, sawed, or sheared to the templates [20] 
shown on the drawings. Where the bars are sheared 
or gas-eut, the cut surfaces shall be machined or 
chipped to a depth of not less than one-sixteenth of 
an inch. Particular care shall be taken in aligning 
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and separating the ends of the bars to be joined by 
welding, and the ends of the bars shall be matched 
accurately and shall be retained in the position shown 
on the drawings during the welding operations. Suit- 
able means shall be provided for holding the bars 
securely in position during the welding process. If 
clamps are used at the sections to be welded, means 
shall be provided for preventing welding of the 
clamps to the 2-inch bars. If the backing-up strips 
are used under the clamps at the ends of the welding 
grooves, each strip shall be a mild-stee] bar not more 
than three-sixteenths of an inch thick. After the 
welding is completed, the backing-up strips may re- 
main permanently welded to the bars or may be re- 
moved by chipping or other means: Provided, 
That any part of each backing-up strip that extends 
more than one-half of an inch beyond the surface of 
the 2-inch bar to which it is welded or beyond the 
zone of welding shall be removed. The ends of the 
bars shall be heated with a blow torch or other suit- 
able means to a temperature of approximately 500°F. 
immediately before welding is commenced and shall 
be maintained at such temperature during the weld- 
ing operations. Surfaces to be welded shall be clean 
and free from seale, rust, and foreign matter. All 
welding shall be performed by the electric-are 
method, and the process and equipment used, the rate 
of depositing the weld metal, and the rate of voltage 
and current shall be subject to the approval of the 
contracting officer. Welding electrodes shall be of 
the heavily coated type and shall be specially de- 
signed for all-position welding. The coating shall be 
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of uniform thickness and shall be of such composi- 
tion as, when decomposed during welding, will ef- 
fectively shield the are so as to exclude the atmos- 
phere from the molten metal. Weld metal shall be 
deposited in successive lavers, and each layer shall 
be cleaned of all slag and shall be peened before the 
next layer is applied. All welds shall have complete 
penetration and freedom from imperfection, and 
visual inspection of the edges of the welds shall in- 
dicate good fusion with the base metal. All welds 
shall be acceptable to the contracting officer. Defec- 
tive welds shall be chipped to sound metal and the 
resulting cavity shall be filled in the same manner as 
the original grooves were filled or the bars shall be 
gas-cut and rewelded. The contractor shall be re- 
sponsible for the quality of the work performed by 
his welding organization and shall employ as welders 
on the work of welding the reinforcement bars only 
skilled operators who have passed the tests herein- 
after described. Before being permitted to weld re- 
inforcement bars on the job, the operator shall weld 
two test bars of the 2-inch square reinforcement bars 
to be used on the work. The ends of the test bars 
shall be prepared in the manner prescribed for the 
ends of the bars to be welded in the work and shall 
be welded with the bars in the same position and 
using the same welding technique and the same kind 
of electrodes. The breaking strength and the vield 
point of the welded bars shall be not less than 80 
percent of the specified minimum tensile strength 
and yield point of the metal in the bars. In order for 
a welder to be certified for the work, both test bars 
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must meet the strength requirements: Provided, 
That, if only one of the bars meets the requirements, 
the welder may be permitted to weld two additional 
test bars, and if these two bars meet the require- 
ments, he will be certified. In addition to the above 
requirement, each welder will be required to make 
at least one full size test weld, as described above, 
for each 100 joints welded by him. The Government 
will provide reinforcement bars for the tests and 
will make the strength tests of the welded bars, but 
the contractor shall furnish all other labor and [21] 
materials required for making the test welds. No 
separate payment will be made for making the qualli- 
fication tests, and except for the cost of the rein- 
forcement bars furnished by the Government, the 
entire cost of making the qualification tests shall be 
included in the unit price bid in the schedule for 
welding reinforcement bars. The contracting officer 
shall have the right, at any time, to call for and 
witness the making of test welds by any welder, and 
to witness the physcial tests, which tests shall meet 
the requirements of this paragraph. Payment for 
welding reinforcement bars as described in this para- 
graph will be made at the unit price per weld bid 
therefor in the schedule.’’ 

‘66. Reinforcement bars.—Steel reinforcement 
bars shall be placed in the concrete wherever shown 
on the drawings or where directed by the contracting 
officer. The reinforcement bars will be furnished to 
the contractor by the Government as provided in 
paragraph 23. Unless otherwise shown on the draw- 
ings or directed by the eontracting officer, measure- 


30 Union Paving Co. et al vs. 


ments made in placing the bars shall be to the center 
lines of the bars. If more than one grade of rein- 
foreement bar is furnished, the contractor shall use 
proper precautions, satisfactory to the contracting 
officer, to prevent the use of the wrong grade of rein- 
forcement bar in any part of the work. The exact 
position, size, and shape of reinforcement bars are 
not shown in all cases on the drawings, and where 
not shown they shall be in all repects as specified by 
the contracting officer, and where necessary, as deter- 
mined by the contracting officer, the contractor will 
be furnished supplemental detail drawings or lists 
which will give the information necessary for ecut- 
ting, bending, and placing the reinforcement bars. 
Before the reinforcement bars are placed, the sur- 
faces of the bars and the surfaces of any metal sup- 
ports for reinforcement bars shall be cleaned of ob- 
jectionable rust, seale, dirt, grease, or other foreign 
substances, and, after being placed, the reinforce- 
ment bars shall be maintained in a clean condition 
until they are completely embedded in the concrete. 
The Government will make every reasonable effort 
to have the reinforcement bars delivered to the con- 
tractor in good condition, but this shall not relieve 
the contractor from full responsibility for the con- 
dition of the bars immediately prior to covering 
them with concrete. Reinforcement bars shall be ac- 
eurately placed and secured in position so that they 
will not be displaced during the placing of the con- 
erete, and special care shall be exercised to prevent 
any disturbance of the reinforcement bars in con- 
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crete that has already been placed. Metal chairs, 
metal hangers, metal spacers, or other metal sup- 
ports satisfactory to the contracting officer may be 
furnished and used by the contractor for supporting 
reinforcement bars. Wherever necessary, in the opin- 
ion of the contracting officer, to prevent future dam- 
age to the concrete or unsightly rust stains on 
exposed concrete surfaces, all such supports for re- 
inforcement bars shall be made of nonecorrodible 
meal. Payment for placing reinforcement bars will 
be made at the unit price per pound bid therefor in 
the schedule, which unit price shall include the cost 
of furnishing and attaching wire ties and metal sup- 
ports if used, of unloading, hauling, sorting, storing, 
cutting, bending, cleaning, placing, and securing and 
maintaining in position all reinforcement bars, as 
shown on the drawings or as directed by the con- 
tracting officer.’’ 
Hey 

That before said contract was awaded to said Un- 
ion [22] Paving Co., said corporation furnished to 
the United States labor and material and payment 
bonds, dated November 4, 1939, in which said Union 
Paving Co., as principal, and said Pacific Indemnity 
Company and said Maryland Casualty Company, as 
sureties were held and firmly bound unto the United 
States of America in the penal sum of $455,315.20, 
for the payment of which sum well and truly to be 
made, said principal and said sureties bound them- 
selves, their heirs, executors, administrators and suc- 
cessors as in said bond specified, and said bonds were 
conditioned as in said contract of November 4, 1939, 
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and the law in such cases made and provided; and 
that said contract of November 4, 1939, was attached 
to said bonds. 

Vv. 

That subsequent to the execution of said contract 
and bonds, and on or about January 6, 1940, plain- 
tiff and cross-defendant entered into a subcontract 
in writing with defendant and cross-plaintiff, Union 
Paving Co., wherein and whereby plaintiff and cross- 
defendant agreed to furnish and supply certain la- 
bor, materials, tools and equipment and to perform 
certain services as in said subcontract provided, 
being a portion of the labor, materials, tools, equip- 
ment and services which said Union Paving Co. had, 
in said contract of November 4, 1939, agreed to fur- 
nish and supply to the United States of America; 
that plaintiff and cross-defendant agreed to furnish 
and supply said labor, materials, tools, equipment 
and services on the terms and conditions and for 
the compensation set forth in said subcontract of 
January 6, 1940, between plaintiff and cross-defend- 
ant and defendant and cross-plaintiff, Union Paving 
Co.; and that a full true and correct copy of said 
written subeontract is annexed to plaintiff's com- 
plaint marked Exhibit ‘‘B”’’, and is hereby referred 
to and incorporated herein the same as if fully set 
forth herein. [23] 

vl 

That in and by the terms and provisions of said 
subeontract Exhibit ‘‘B’’ Cross-defendent, Soule 
Steel Company, as subcontractor, covenanted and 
agreed as follows: 
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“*23—Materials Furnished by the Government: 

“The subcontractor at its own cost agrees to pro- 
vide all labor, materials, tools and equipment or 
other means and promptly unload all reinforcement 
bars from cars delivered at Redding, California, 
check and haul the same to the job site and provide 
suitable warehouse or other means of protection for 
any material requiring storage or protection, in ac- 
cordance with the provisions of paragraph 23 of 
said specifications applicable to the unloading, hand- 
ling and placement of reinforcing bars.”’ 

‘24—Materials to be Furnished by the Subcon- 
tractor: 

‘The subcontractor at its own cost agrees to pro- 
vide all labor, wire, wire ties, rods or other materials 
and appliances used for securing reinforcement bars, 
metal or other temporary supports, if used, to hold 
reinforcement bars during the placing of concrete, 
including backing-up strip required for welding, in 
accordance with the provisions of paragraph 24 of 
said specifications”’ 

‘‘45—Welding Reinforcing Bars: 

“The subcontractor at its own cost agrees to pro- 
vide all labor, materials and equipment and cut the 
ends of the bars for welding and provide all clamps, 
tie rods, cables, blocking, anchors, and other acces- 
sories that may be required, including the placement 
of backing-up strips and shall firmly and securely 
hold the reinforcing bars in position while the joints 
are being welded in accordance with the provisions 
of paragraph 45 of said specifications, excepting 
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therefrom only the labor, materials and equipment 
necessary for the welding of the joints for which 
work other contractors will be employed.’ 

‘“66—Reinforcement Bars: 

“The subcontractor at its own cost agrees to pro- 
vide all labor, materials, tools, accessories and equip- 
ment and perform and observe all the provisions 
contained in paragraph 66 of said specifications.” 

‘Time is of the essence of this agreement and the 
subcontractor agrees that it will proceed with the 
placing of reinforcement bars in sections of the piers 
and abutments made ready for such placement 1m- 
mediately after being notified by the contractor of 
the readiness of each section and prosecute the same 
diligently to completion, unless prevented by strikes, 
lockouts or other contingencies beyond its control. b 

“The subcontractor agrees that the contractor shall 
have the right to use its rigs and equipment upon the 
job for the purpose of lifting and hoisting materials, 
equipment and forms at all times, when the same 8 
not is use by the subcontractor, free from any charge, 
except that said contractor agrees to assume all risk 
or loss to said equipment, from said contractor’s use 
thereof, and shall save the subcontractor harmless 
from any damage, claim or loss arising from 
said use. 

‘““The contractor at its own cost agrees to provide 
an accessible roadway from Highway 99 to the base 
of all piers and [24] abutments; construct a wooden 
trestle over and about the base of all pier excava- 
tions and construct wooden cores as shown on the 
plans which may be used by the subcontractor as a 
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supplementary support for reinforcement bars; said 
subcontractor assuming the risk of any damage to 
said trestles or cores arising directly or indirectly 
from the use thereof and shall save and hold harm- 
less said contractor from any damages, claims or 
losses.”’ 

% % % 

“The contractor agrees to pay said subcontractor 
for placing reinforcement bars at the rate of $22.50 
per ton for reinforcement bars actually placed in 
accordance with the plans and specifications which 
shall be considered as full compensation for un- 
loading, warehousing, hauling, bending and placing 
reinforcement bars and clamps, and doing all work 
necessary or incidental thereto and for furnishing 
all tie wire, clamps and supporting devices.”’ 

% * % 

‘‘Payments are to be made to subcontractor on or 
about the 10th of the following month for 85% of 
the value of the work performed during the preced- 
ing month, and the remaining 15% to be paid thirty 
days after completion of said subcontractor’s por- 
tion of the work.”’ 

That Cross-defendant, Soule Steel Company, did 
not prosecute the work under said subcontract dili- 
gently and to completion as in said subcontract pro- 
vided, and said cross-defendant failed, refused and 
neglected to do all work necessary and incident to 
the placing of said reinforcement bars, and in par- 
ticular Soule Steel Company failed, refused and ne- 
elected to provide the necessary temporary supports 
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and supporting devices, and cross-plaintiff was re- 
quired to and did provide and supply the said tem- 
porary supports and supporting devices; and that 
the reasonable cost of providing and supplying the 
said temporary supports and supporting devices was 
the sum of $58,835.22. 


VIL. 

That during the progress of the work under the 
said subcontract, and at the special instance and re- 
quest of Soule Steel Company, Union Paving Co. 
performed certain services in connection with mov- 
ing, raising and repairing of the boom used by said 
Soule Steel Company; and that the said services 
were of the agreed and the reasonable value of $1,- 
893.82, as more specifically set forth in the attached 
Exhibit ‘‘C’’, no part of which [25] said sum has 
been paid or credited to Union Paving Co. 


rx. 

‘hat during the progress of the work under the 
said subcontract, and at the special instance and re- 
quest of Soule Steel Company, Union Paving Co. 
performed other services for the said Soule Steel 
Company; that the said other services were of the 
agreed and the reasonable value of $383.58, as more 
specifically set forth in the attached Exhibit ‘‘D’’, 
no part of which has been paid or credited to Union 
Paving Co. 

x 

That by reason of the facts and services aforesaid, 

Soule Steel Company became, and is, indebted to 
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Union Paving Co. in the sum of $61,112.62, with in- 
terest thereon at the rate of 7% per annum from the 
respective dates that the said acts and services were 
so performed by Union Paving Co., no part of which 
has been paid or credited to Union Paving Co. 


Wherefore, Union Paving Co. respectfully re- 
quests that this Court determine and decree that 
Soule Steel Company became, and is, indebted to 
Union Paving Co. in the amount of $61,112.62, and 
interest, by reason of the acts and facts hereinabove 
set forth; that Union Paving Co. recover its costs 
of suit herein, and that it have such other and fur- 
ther relief as to the Court may seem meet and proper 
in the premises 


Dated: October 16th, 1942. 
HENRY F. WRIGLEY 
Attorney for Cross-plaintiff. 
[26] 
State of California, 
City and County of San Francisco—ss. 

A. Lawton, being first duly sworn, deposes and 
says: That he is an officer, to-wit: The President 
of Union Paving Co., a corporation, one of the de- 
fendants, and the cross-plaintiff, and that he makes 
this verification for and on behalf of said corpora- 
tion and said defendants above named; that he has 
read the above and foregoing answer and cross-claim, 
and knows the contents thereof. and that the same 
is true of his own knowledge, except as to matters 
therein stated on information and belief, and as to 
those matters he believes it to be true. 

A. LAWTON 
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Subscribed and sworn to before me this 16th day 
of October, 1942. 
[Seal] CATHERINE E. KEITH 
Notary Public, in and for the City and County of 
San Francisco, State of California. 


Receipt of a copy of the above and foregoing an- 
swer and cross-claim is hereby admitted this 17th 
day of October, 1942. 


MAX THELEN 
THELEN & MARRIN 


COURTNEY L. MOORE [27] 


Pee EE °C’ 


Miscellaneous Charges Against Soule Steel Company 


Moving and Repairs to Boom. 


Amount. 

7/9/40 Slacking guy wires $ 7.18 
7/21/40 Setting Chicago boom—Pier 2 13.05 
8/27/40 Raise derrick—Pier 7 75.24 
9/10/40 Remove derrick—Pier 7 64.04 
9/11/40 Repair boom—Pier 2 104.34 
9/13/40 Raise boom—Pier 2 37.62 
9/20/40 Raise boom—Pier 2 30.32 
9/29/40 Repair boom—Pier 2 71.53 
9/30/40 Repair boom—Pier 2 128.86 
10/13/40 Lower boom—Pier 2—Move to Pier 3 90.43 
10/15/40 Rigging for boom—Pier 3 45.21 
1/21/41 Raise boom—Pier 3 22.46 
1/24/41 Raise boom—Pier 3 60.08 
1/24/41 Set bar—Pier 3 162 
2/24/41 Change block on boom—Pier 3 14.59 
3/ 5/41 Repair Chicago boom—Pier 4 1455 

Matls. 1-3c 30 Amp 600V. switch 

1-15 HP magnetic switch & 1 push 
button station 20.60 


3/ 6/41 
3/ 8/41 
3/13/41 
3/19/41 
4/ 8/41 
4/ 9/41 
4/15/41 
4/23/41 
4/24/41 
4/28/41 
5/ 1/41 
5/ 4/41 
5/11/41 
5/12/41 
11/ 8/40 
11/19/40 
11/25/40 
11/27/40 
12/16/40 
1/ 9/41 


United States of America 


Raise Chicago boom—Pier 4 
Lower Chicago boom—Pier 3 
Repair Chicago boom—Pier 4 
Raise Chicago boom—Pier 4 
Raise boom—Pier 4 

Raise boom—Pier 4 

Repair signal line—Pier 4 
Raise Chicago boom—Pier 4 
Repairs Chicago boom—Pier 4 
Repair signal line—Pier 4 
Raise boom—Pier 4 

Repair grids—Hoist—Pier 4 
Repair grids—Hoist—Pier 4 
Repair grids—Hoist—Pier 4 
Raise boom—Pier 3 

Raise boom—Pier 3 

Bracing for guy derrick—Pier 4 
Raise boom—Pier 3 

Raise boom— Pier 3 

Raise boom— Pier 3 


Materials furnished for signal system 


Soule Steel Co. Hoist: 

500 ft. +18 portable line 

1—110 V. Benjamine Honker 

3—Twist lock caps & bodies 

1—Weather proof lamp socket 

1—~30 watt lamp 

1—30 amp switch & fuses 

2—Edwards push button switches 
Sales tax 


boom 
2800 ft. @ 914c plus tax 
10% overhead 


39 
Amount. 


104.42 
26.11 
3.63 
5) GA 
39.16 
15/3 
ols 
64.68 
71 
ya 
37.62 
TAG 
1.03 
1.71 
Wee) 
33.69 
30.61 
26.22 
88.82 
44.62 


18.60 
7.50 
3.00 

.06 
1) 
6.23 
TES 
es) 


$145 39 
Additional guy lines necessary on tower 
at Piers 2, 3 and 4 to support Chicago 


268.16 
2 


$1893.82 


[28] 
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EE 1)? 


Miscellaneous Charges Against Soule Steel 
Company 
Additional Miscellaneous Charges: 


5/29/40 
7/ 8/40 


8/9 & 10 
8/20/40 


Wage outlay caused by incomplete 
steel placement Pier 1 

Wage outlay caused by incomplete 
steel placement Abutment 4 

Set boom on tower—Pier 2 

Erect rig, raise boom—Pier 2 


10/15 & 17 Raise and repair boom—Pier 6 


9/ 5/40 
2/12/40 
4/15/41 


5/20/41 


Clear space for steel—Piel 5 
Operator for air compressor—Pier 4 
Labor for Soule so-called “additional 
bracing’ —Pier 4 

Labor for Soule so-called “additional 
bracing’ —Pier 4 


Receipt of Service 


[Endorsed]: Filed Oct. 17, 1942. [29] 


$ 38.91 


22.28 
105.15 
5743 
135.14 
3.13 
10.03 


8.38 


3.13 


$383.58 
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In the District Court of the United States, in and 
for the Northern District of California South- 


ern Division 
No. 22,308-R 


UNITED STATES OF AMERICA for use and 
benefit of SOULE STEEL COMPANY, a cor- 
poration, 

Plaintiff, 
VS. 


UNION PAVING CO., a corporation, PACIFIC 
INDEMNITY COMPANY, a corporation, and 
MARYLAND CASUALTY COMPANY, a cor- 


poration, 
Defendants. 


ANSWER TO CROSS-CLAIM 


Now Comes the Soule Steel Company, a corpora- 
tion, and answering the cross-claim of the Union 
Paving Company, a corporation, admits, denies and 
alleges as follows: 

IU 

Admits the allegations contained in Paragraphs 

I, II, TI, TV and V of the cross-claim. 


ill 
Denies generally and specifically, each and all of 
the allegations contained in Paragraphs VII, VIII, 
and IX of the cross-claim (erroneously numbered 
Paragraphs VII, IX and X). [30] 
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Je 

Answering paragraph VI of the cross-claim, ad- 
mits that the portions of the contract as quoted 
therein are correctly quoted, and that said quota- 
tions formed a portion of the contract between the 
parties, but that they do not constitute the entire 
contract. That said contract in its entirety is set 
forth as Exhibit ‘‘B”’ to the complaint on file herein, 
which exhibit is hereby by reference made a part 
hereof. 

In this connection cross-defendant alleges that in 
the erection of the piers and abutments and of the 
sections thereof it was necessary for said cross-com- 
plainant to erect falsework and also temporary seaf- 
folding, which said scaffolding was to be used in the 
pouring of concrete, and it was understood and 
agreed between the parties that said cross-plaintiff 
would erect at its cost said falsework and scaffolding 
in advance of the placing of the reinforcement bars, 
and would notify cross-defendant when said scoffold- 
ing was so erected, and that after said notification, 
said cross-defendant would place, secure and main- 
tain said reinforcement bars in position by attach- 
ing same to the falsework or scaffolding through the 
medium of templates and other supporting devices. 
Said contract providing: 

‘Time is of the essence of this agreement and 
the sub-contractor agrees that it will proceed 
with the placing of reinforcement bars in sec- 
tions of the piers and abutments made ready for 
such placement immediately after being notified 
by the contractor of the readiness of each sec- 
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tion and prosecute the same diligently to com- 
pletion, unless prevented by strikes, lockouts or 
other contingencies beyond its control.’’ 


The cross-defendant upon being notified by the 
eross-plaintiff of the readiness of said piers and 
abutments proceeded with the placement of said re- 
inforeement bars and supported the same in place 
by attachment through the medium of templates [31] 
or other supporting devices to the said scaffolding 
and falsework so erected as aforesaid by said cross- 
plaintiff. 

Cross-defendant paid all the expenses and costs of 
so placing and supporting the said reinforcement 
bars, and none of the same was paid or supplied by 
the cross-plaintiff. 

That the said sum of Fifty Eight Thousand Eight 
Hundred Thirty Five and 22/100 ($58,835.22), or 
any other sum which is claimed to have been ex- 
pended by said cross-plaintiff was not expended in 
supplying or providing temporary supports or sup- 
porting devices for said reinforcement bars, but was 
used in the erection of the said scaffolding or false- 
work which was used by the ecross-plaintiff in the 
pouring of concrete. 


Wherefore cross-defendant prays that cross-plain- 
tiff take nothing by reason of said cross-claim. 


Dated: November 20th, 1942. 
COURTNEY L. MOORE, 
MAX THELEN, 
THELEN & MARRIN, 
Attorneys for cross-defendant. 


[32] 
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State of California, 
City and County of San Francisco—ss. 

D. J. Stoddard, being first duly sworn, deposes and 
says: 

That Soule Steel Company, for whose use and 
benefit the above action is brought, is a corporation ; 
that affiant is an officer of said corporation, to-wit, 
the Secretary thereof, and that as such officer he 
makes this verification for and on behalf of said cor- 
poration; that affiant has read said complaint and 
knows the contents thereof and that the same is true 
of his own knowledge except as to matters which are 
therein stated on information or belief, and as to 
those matters, that he believes it to be true. 

D. J. STODDARD 

Subseribed and sworn to before me this 20th day 
of November, 1942. 

[Seal] LOUIS WIENER. 

Notary Public in and for the City and County of 
San Francisco, State of California. 


(Receipt of Service.) 
[Endorsed]: Filed Nov. 21, 1942. [33] 
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In the District Court of the United States, in and 
for the Northern Distriet of California South- 
ern Division 

No. 22.308-R 


UNITED STATES OF AMERICA for use and 
benefit of SOULE STEEL COMPANY. a cor- 
poration. 

Plaintiff and 
Cross-Defendant. 
* 


igZ) 


UNION PAVING CO.. a corporation, et al, 
Defendants and 
Cross-Complainants. 


AMENDMENT TO THE ANSWER TO 
CROSS-COMPLAINT 


Now Comes the above named cross-defendant and 
by stipulation between the parties. amends the an- 
swer to the cross-complaint by adding to Paragraph 
ITI of said answer the following: 

Except as to the facts thus admitted, this cross- 
defendant denies generally and specifically all facts, 
matters and things set forth in the allegations of said 
Paragraph VI of said cross-compiaint. 


Dated: November 25th. 1942. 
COURTNEY L. MOORE, 
MAX THELEN. 
THELEN & MARRIN. [84] 
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STIPULATION PERMITTING PLAINTIFF 
TO AMEND ANSWER TO THE CROSS- 
COMPLAINT 


It Is Hereby Stipulated and Agreed that the an- 


swer to the cross-complaint may be amended as 
aforesaid. 


Dated: November 25th, 1942. 
HENRY F. WRIGLEY, 
Attorney for Defendants and 


Cross-Complainants 
It Is So Ordered. 


Dated: November 30th, 1942. 
MICHAEL J. ROCHE, 
Judge of the District Court. 


[Endorsed]: Filed Nov. 30, 1942. [35] 


District Court of the United States 
Northern District of California 
Southern Division 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Mon- 
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day, the 19th day of April, in the year of our Lord 
one thousand nine hundred and forty-three. 


Present: the Honorable Michael J. Roche, D. J. 
[Title of Cause. ] 
No. 22308-R. Civil 


ORDER DENYING MOTION TO STRIKE 
CERTAIN TESTIMONY 


The parties hereto being present as heretofore, the 
further trial of this case was this day resumed. Mr. 
Wrigley made a motion to strike certain testimony, 
and after argument by Mr. Wrigley and Mr. Moore, 
it is Ordered that said motion to strike certain testi- 
mony be denied. The evidence being closed, and the 
ease, after argument by the attorneys, being sub- 
mitted and fully considered, it is Ordered that judg- 
ment be entered in favor of plaintiff on findings of 
fact and conclusions of law, and that the defendant 
take nothing on the cross-claim. [86] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled cause coming on regularly for 
trial before the Honorable Michael J. Roche, on the 
Sth day of April, 1948, continuing with intermissions 
to the 19th day of April, 1948, was thereupon sub- 
mitted to the Court for decision. Plaintiff appeared 
by attorneys Messrs. Thelen & Marrin, and Courtney 
L. Moore, Esq., and defendants, Union Paving Co., 
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a corporation, Pacific Indemnity Company, a cor- 
poration, and Maryland Casualty Company, a cor- 
poration, appeared by attorney Henry F. Wrigley, 
Esq., and evidence both oral and documentary hav- 
ing been introduced, the Court thereafter announced 
its decision, [37] 

Now, Therefore, the Court having been fully ad- 
vised in the premises, makes the following written 
findings of fact and conclusions of law: 


FINDINGS OF FACT 


iE 

That Soule Steel Company, the party for whose 
use and benefit this action is brought is, and at all 
times herein mentioned has been, a corporation duly 
organized and existing under and by virtue of the 
laws of the State of California and having its prin- 
cipal office and place of business in the City and 
County of San Francisco, State of California. 


OE 
That Union Paving Co. is, and at all times herein 
mentioned has been, a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Nevada and engaged, and authorized to en- 
gage, in business in the State of California and hav- 
ing its principal office and place of business within 
the State of California, in the City and County of 
San Francisco. 
ITT. 
That Pacific Indemnity Company is, and at all 
times herein mentioned has been, a corporation duly 
organized and existing under and by virtue of the 
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laws of the State of California and doing, and au- 
thorized to do, a surety business in the State of Cali- 
fornia. 

LV, 

That Maryland Casualty Company is, and at all 
times herein mentioned has been, a corporation duly 
organized and existing under and by virtue of the 
laws of the State of Maryland, and doing, and au- 
thorized to do, a surety business in the State of 
California, and having its principal office and place 
of business within the State of California, in the City 
and County of San Francisco. [88] 


V. 

That heretofore, to-wit, on or about November 4, 
1939, defendant Union Paving Co. made and entered 
into a contract in writing with the United States of 
America, acting by and through the Bureau of Rec- 
lamation, Department of the Interior, for the con- 
struction by said Union Paving Co. of public work 
of the United States, namely, abutments and piers, 
Pit River Bridge Relocation of Southern Pacific 
Railroad and U. 8. Highway 99, Kennett Division, 
Central Valley Project, California; that the contract 
price to be paid for said work under said contract 
was the sum of $1,138,288.00; and that said contract 
was to be performed and executed in the Northern 
District of California. 


Vel: 
That before said contract was awarded to said 
Union Paving Co., said corporation furnished to the 
United States a payment bond, dated November 4, 
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1939, in which said Union Paving Co., as principal, 
and said Pacifie Indemnity Company and said 
Maryland Casualty Company, as sureties, are held 
and firmly bound unto the United States of America 
in the penal sum of $455,315.20, for the payment of 
which sum well and truly to be made, said principal 
and said suretiers bound themselves, their heirs, 
executors, administrators and successors as in said 
bond specified; that the condition of said bond was 
that, whereas said Union Paving Co. entered into 
said contract of November 4, 1939, with The United 
States of America, now, therefore, if said Union 
Paving Co. should promptly make payment to all 
persons supplying labor and material in the prosecu- 
tion of the work provided for in said contract, and 
any and all duly authorized modifications of said 
contract which might thereafter be made, notice of 
which modifications to the sureties was expressly 
waived, then the obligation of the bond should be 
void but otherwise to remain in full force and vir- 
tue; that said bond was intended to protect and did 
protect [39] said Soule Steel Company, which cor- 
poration, as hereinafter specified, supplied labor and 
materials as subcontractor in the prosecution of the 
work provided for in said contract of November 4, 
1939. 
vil. 

That subsequent to the execution of said contract 
and payment bond, that is on or about January 6, 
1940, plaintiff entered into a subcontract in writing 
with the defendant, Union Paving Co., wherein and 
whereby plaintiff agreed to furnish and supply all 
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necessary labor, materials, tools, appliances and 
equipment required for unloading, warehousing, 
hauling, bending and placing reinforcing bars, and 
to do all work necessary or incidental thereto, and to 
furnish all tie wires, clamps, and supporting de- 
vices; said reinforcement bars to be placed in ac- 
cordance with the plans and specifications and the 
contract of November 4, 1939, between the Union 
Paving Co. and the United States of America, for a 
price of $22.50 per ton for the reinforcing bars so 
actually placed. 
WAUUE 

That there was erected by the defendant, Union 
Paving Co., in Abutment No. 1 and Piers 1, 2, 3, 4, 
5, 6, and 7, falsework, scaffolding and interior 
framework which was used by the defendant, Union 
Paving Co., in pouring and placing the concrete in 
said abutment and piers; and by the plaintiff in 
supporting, placing and securing in position the 
reinforcing bars. 

That the defendant, Union Paving Co., contends 
that under the terms and provisions of said contract 
of January 6, 1940, that it was the duty and obliga- 
tion of the plaintiff to erect and to pay the cost of 
the erection of said falsework, scaffolding and 
interior framework in said Abutment No. 1, and in 
said piers above the base thereof. That the plain- 
tiff, on the other hand, contends that under the 
terms and provisions of [40] said contract that it 
was the duty and obligation of the said defendant, 
Union Paving Co., to erect and to pay the cost of the 


50 Union Paving Co. et al vs. 


1939, in which said Union Paving Co., as principal, 
and said Pacific Indemnity Company and said 
Maryland Casualty Company, as sureties, are held 
and firmly bound unto the United States of America 
in the penal sum of $455,315.20, for the payment of 
which sum well and truly to be made, said principal 
and said suretieis bound themselves, their heirs, 
executors, administrators and successors as in said 
bond specified; that the condition of said bond was 
that, whereas said Union Paving Co. entered into 
said contract of November 4, 1939, with The United 
States of America, now, therefore, if said Union 
Paving Co. should promptly make payment to all 
persons supplying labor and material in the prosecu- 
tion of the work provided for in said contract, and 
any and all duly authorized modifications of said 
contract which might thereafter be made, notice of 
which modifications to the sureties was expressly 
waived, then the obligation of the bond should be 
void but otherwise to remain in full force and vir- 
tue; that said bond was intended to protect and did 
protect [39] said Soule Steel Company, which cor- 
poration, as hereinafter specified, supplied labor and 
materials as subcontractor in the prosecution of the 
work provided for in said contract of November 4, 
1939. 
VI. 

That subsequent to the execution of said contract 
and payment bond, that is on or about January 6, 
1940, plaintiff entered into a subcontract in writing 
with the defendant, Union Paving Co., wherein and 
whereby plaintiff agreed to furnish and supply all 
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necessary labor, materials, tools, applances and 
equipment required for unloading, warehousing, 
hauling, bending and placing reinforcing bars, and 
to do all work necessary or incidental thereto, and to 
furnish all tie wires, clamps, and supporting de- 
vices; said reinforcement bars to be placed in ac- 
cordance with the plans and specifications and the 
contract of November 4, 1939, between the Union 
Paving Co. and the United States of America, for a 
price of $22.50 per ton for the reinforcing bars so 
actually placed. 
VIL. 

That there was erected by the defendant, Union 
Paving Co., in Abutment No. 1 and Piers 1, 2, 3, 4, 
5, 6, and 7, falsework, scaffolding and interior 
framework which was used by the defendant, Union 
Paving Co., in pouring and placing the concrete in 
said abutment and piers; and by the plaintiff in 
supporting, placing and securing in position the 
reinforcing bars. 

That the defendant, Union Paving Co., contends 
that under the terms and provisions of said contract 
of January 6, 1940, that it was the duty and obliga- 
tion of the plaintiff to erect and to pay the cost of 
the erection of said falsework, scaffolding and 
interior framework in said Abutment No. 1, and in 
said piers above the base thereof. That the plain- 
tiff, on the other hand, contends that under the 
terms and provisions of [40] said contract that it 
was the duty and obligation of the said defendant, 
Union Paving Co., to erect and to pay the cost of the 
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erection of said falsework, scoffolding and interior 
framework in said Abutment No. 1 and in said piers. 

The Court finds that said contract 1s uncertain, 
ambiguous and indefinite in that it does not clearly 
and certainly appear therein whose duty and obliga- 
tion it was to so erect and pay the cost of the erec- 
tion of said falsework, scaffolding and interior 
framework in said Abutment No. 1 and in said piers. 

The Court further finds that in the preliminary 
negotiations leading up to the making of the con- 
tract of January 6, 1940, it was represented by the 
defendant, Union Paving Co., that it would erect 
and pay the cost of the erection of the falsework, 
scaffolding and interior framework, and that the 
plaintiff could use the same when erected without cost 
to itself for the purpose of supporting, placing and 
securing in position the reinforcing bars. That 
plaintiff, relying on such representations, eliminated 
from their estimates the cost of a steel structure for 
such support, placing and securing in position said 
reinforcing bars, and reduced their estimate from 
$28.60 per ton to $24.80 per ton, and subsequently to 
$22.50 per ton, which was the contract price. That 
on December 29, 1939, it was verbally understood 
and agreed by and between the parties that said de- 
fendant was to erect and to pay the cost of the erec- 
tion of such falsework, scaffolding and interior 
framework and that the plaintiff would place, sup- 
port and secure in position such reinforeing bars 
for a price of $22.50 per ton, and should have the 
right to use the said falsework, scaffolding and in- 
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terior framework erected by the said defendant free 
of any charge for such use. 

The Court further finds that said defendant, 
Union Paving Co., prepared the contract of January 
6, 1940, and that any ambiguity, uncertainty or in- 
definiteness which may exist in said [41] contract 
with respect to whose duty and obligation it was to 
erect and to pay the cost of the erection of said 
falsework, scaffolding and interior framework was 
caused by the said defendant in failing to clearly, 
certainly and definitely set forth in said written 
contract of January 6, 1940, the oral understandings 
theretofore reached by the parties with respect to 
the erection, payment of cost, and use of said false- 
work, scaffolding and interior framework. 

The Court further finds that the plaintiff at the 
time of the execution of the agreement of January 
6, 1940, understood the following provision con- 
tained therein :— 

‘‘the subcontractor agrees that it will proceed 
with the placing of the reinforcement bars in 
sections of the piers and abutments made ready 
for such placement immediately after being 
notified by the contractor of the readiness of 
each section’’ 


to mean and the Court hereby finds it did mean that 
said defendant, Union Paving Co., would erect and 
pay for the cost of the erection of said falsework, 
scaffolding and interior framework, and that plain- 
tiff would have the right to use the same without 
cost to support, place and secure the reinforcing 
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bars. That said defendant, Union Paving Co., at 
the time plamtiff executed and signed said agree- 
ment of January 6, 1940, knew that the plaintiff 
understood the foregoing provision of the agreement 
in the manner above set forth. 

The Court further finds that the parties have, by 
their acts, since the execution of said contract of 
January 6, 1940, construed and interpreted said con- 
tract to the effect that said defendant would erect 
and pay the cost of the erection of said falsework, 
seaffolding and interior framework, and that the 
plaintiff would have the right to use the same free 
of charge for the support and placement of said 
reinforcing bars, by the following acts: [42] 

a) That plaintiff, in accordance with the provi- 
sions of the agreement of January 6, 1940, did from 
March, 1940, to September 30, 1940, render monthly 
bills for the placement of the reinforcing bars placed 
during each preceding month at the price provided 
in said contract, namely, $22.50 per ton. That said 
monthly bills were accepted by the said defendant 
without dispute and were paid up to September 30, 
1940, without any objection to the correctness of 
the same and without any suggestion that said bills 
were not proper, nor that the full amount of said 
bills was not due and owing, nor that said bills were 
subject to any counter-charge. 

b) That from January 6, 1940, to October 18, 
1940, said defendant erected all of the falsework, 
scaffolding and interior framework that was re- 
quired in the construction of said abutment and 
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piers during said period of time, and purchased and 
paid for the material and labor needed in the erec- 
tion of the said abutment and piers, and never sug- 
gested nor in any way demanded that plaintiff pay 
for the same or any portion thereof. 

ec) That from January 6, 1940, to October 18, 
1940, during the progress of the work plaintiff used 
said falsework, scaffolding and interior framework 
to support and place said reinforcing bars, and no 
charge was made by said defendant for the use of 
the same. 

d) That during all of said time, from January 
6, 1940, to October 18, 1940, plaintiff had the free 
use of said falsework, scaffolding and interior 
framework without any suggestion on the part of 
the defendant, Union Paving Co., that it was in any 
way plaintiff’s duty or obligation under’ said con- 
tract to pay for or to erect the said falsework, scaf- 
folding and interior framework. 

e) That during said period of time from Jan- 
uary 6, 1940, to October 18, 1940, said defendant 
never conferred with plain- [43] tiff in any way as 
to the type of materials, cost of materials or manner 
of construction of said falsework, scaffolding and 
interior framework. 

f) That said defendant on or about the 6th day 
of January, 1940, set up a system of cost keeping, 
and during all of said period of time, from January 
6, 1940 to October 18, 1940, charged the cost of con- 
struction of said falsework, scaffolding and interior 
framework to itself as the cost of pouring concrete, 
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and did not, in said cost records, charge any of said 
cost of construction of said falsework, scaffolding 
and interior framework to plaintiff as a part of the 
cost of the supporting and placing of the reinfore- 
ing bars. 

g) That during said period of time said de- 
fendant did not on its general books of account 
make any charge of any kind against the plaintiff 
for the cost of construction of said falsework, scaf- 
folding and interior framework. 


DSS 

The Court finds that it was the mutual intention 
of the parties as it existed at the time of the making 
of the contract of January 6, 1940, that said de- 
fendant, Union Paving Co., should erect and pay the 
cost of the erection of the falsework, scaffolding and 
interior framework of Abutment No. 1 and Piers 
1, 2, 3, 4, 5, 6, and 7, and that the plaintiff should 
not erect or pay any of the cost of the erection of 
said falsework, scaffolding and interior framework, 
but that plaintiff should have the right without cost 
to use said falsework, scaffolding and interior 
framework for the purpose of supporting, placing 
and securing in position the reinforcing bars. 


x 
That on or about October 18, 1940, for the first 
time, and never before, said defendant, Union Pav- 
ing Co., made claim to the plaintiff that there was a 
duty and obligation upon the [44] plaintiff under 
the terms of said contract of January 6, 1940, to 
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erect and to pay the cost of the erection of said 
falsework, scaffolding and interior framework. That 
at said time, and ever since, plaintiff has denied 
that it was under any duty or obligation to erect or 
to pay the cost of the erection of said falsework, 
scaffolding and interior framework. 


nOe 

That on September 30, 1940, plaintiff rendered its 
monthly bill for the reinforcing bars placed in the 
month of September, 1940, which said bill had not 
been paid on October 18, 1940, which was the time 
when the defendant, Union Paving Co., for the first 
time made claim that it was the duty and obligation 
of the plaintiff to erect and to pay the cost of the 
erection of said falsework, scaffolding and interior 
framework. That subsequently thereto and until 
the completion of the placing by the plaintiff of 
said reinforcing bars in accordance with the plans 
and specifications of the United States of America, 
to-wit; until July 16th, 1941, plaintiff rendered each 
month to the defendant, Union Paving Co., monthly 
bills for the reinforcing bars placed during each par- 
ticular month. That said defendant, Union Paving 
Co., refused to pay said monthly bills or anv part 
thereof, except on January 18, 1941, it paid to the 
said plaintiff the sum of Twenty Thousand Dollars 
($20,000), said defendant retaining and refusing to 
pay said moneys so billed under the claim that it was 
the duty and obligation of the plaintiff to erect and 
to pay the cost of erection of said faisework, scaf- 
folding and interior framework. 
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exoiel, 

That the United States of America allowed the 
defendant, the Union Paving Co., credit for placing 
11,066,250 pounds, or 5,533.125 tons, of reinforcing 
steel, and deducted from the sum allowed, the sum 
of $102.18 for 4,720 pounds of reinforcing steel [45] 
furnished but unaccounted for. That there became 
due to plaintiff from the defendant, Union Paving 
Co., the sum of $124,495.31 for placing 5,533.125 tons 
of reinforcing steel at the price provided for in said 
contract, namely, $22.50 a ton, from which there 
should be deducted the sum of $102.18 charged by 
the United States of America as aforesaid, or a total 
amount due to plaintiff for the placing of said re- 
inforcing steel of $124.393.13. That plaintiff sold 
and delivered certain additional services to and for 
said defendant, Union Paving Co., all of which were 
necessary for and were actually used in the prosecu- 
tion of the work provided for in said contract of 
November 4, 1939, having the reasonable value of ~ 
$671.84, and said defendant, Union Paving Co., 
promised and agreed to pay the said sum to plaintiff 
for the same. 

ely. 

That on account of the matters hereinbefore al- 
leged said defendants, and each of them, became 
indebted to plaintiff in the sum of $125,064.97; that 
on or before July 18, 1941, there had been paid or 
credited on account of said indebtedness the sum of 
$47,712.35 and no more; and that on said July 18, 
1941, there was due, owing and unpaid from said 
defendants, and each of them, to plaintiff on account, 
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of the matters hereinbefore alleged, the sum of $77,- 
392.62. 
XIV. 

That on or about July 18, 1941, plaintiff demanded 
from defendants, and each of them, the payment of 
said sum of $77,352.62, together with interest there- 
on at the rate of seven per cent (7%) per annum 
from said July 18, 1941, to date of payment, but that 
defendants, and each of them, have failed and re- 
fused to pay the same or any part thereof, with the 
exception of the sum of $16,000.00 which was paid 
by defendant, Union Paving Co., on December 31, 
1941, and that from and after January 1, 1942, there 
was due, owing and unpaid from said defendants, 
and each of them, [46] and there is now due, owing 
and unpaid from said defendants, and each of them, 
to plaintiff on account of the matters hereinbefore 
alleged the sum of $61,352.62, together with interest 
on said sum of $77,352.62 from July 18, 1941, to and 
including December 31, 1941, at the rate of 7% per 
annum, and interest on said sum of $61,352.62 at the 
rate of 7% per annum from January 1, 1942. 


GY 

That the Court finds that the allegations contained 
in the cross-complaint are not true except the allega- 
tions contained in Paragraphs I, IJ, ITI, IV, V and 
VI, pertaining to the corporate organizations of the 
party litigants to the making of the contract between 
the United States of America and the defendant, 
Union Paving Co., to the providing of the payment 
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bonds by the Pacific Indemnity Company and the 
Maryland Casualty Company, and to the making of 
the contract between the defendant, Union Paving 
Co., and the plaintiff, which allegations the Court 
finds to be true. 

The Court further finds that the allegations, and 
each and all of them, contained in Paragraph VI of 
the cross-complaint to the effect that the cross- 
defendant, Soule Steel Company, did not prosecute 
the work under said contract diligently and to the 
completion of the subcontract as provided and that 
said cross-defendant failed, refused and neglected 
to do all the work necessary and incident to the 
placing of said reinforcement bars, and in particular 
that said cross-defendant, Soule Steel Company, 
failed, refused and neglected to provide the neces- 
sary temporary supports and supporting devises, 
and that the cross-defendant was required to but did 
not supply the said temporary supports and sup- 
porting devices and that the reasonable costs of sup- 
porting and providing said temporary supports and 
supporting devices is the sum of $58,835.22 are not 
true, but to the contrary the Court finds that the 
cross-defendant, Soule Steel Company, did pro- 
[47] secute the work under said contract diligently 
and to completion, and did do all the work necessary 
and incident to the placing of the reinforcing bars, 
and did provide the necessary temporary supports 
and supporting devices other than falsework, scaf- 
folding and interior framework with regard to 
which findings have heretofore been made. The 
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Court further finds that the Union Paving Co. did 
not provide or supply any such temporary supports 
or supporting devices and the Cross-defendant, the 
Soule Steel Company, is not indebted for the cost 
of providing and supplying the said temporary sup- 
ports and supporting devices in the sum of $58,- 
835.22, or in any other sum, or in any portion of said 
sum of $58,835.22, but on the contrary as heretofore 
found, said Union Paving Co. was, under the terms 
of the contract, required to provide the falsework, 
seaffolding and interior framework and to permit | 
the free use of the same. 

The Court further finds the allegations found in 
Paragraph VII, IX, and X of said cross-complaint 
are, each and all of them, untrue; and that any 
services claimed to have been rendered by the Union 
Paving Co. to the plaintiff in the sum of $1,893.82 
or $385.58 were expended by said Union Paving Co. 
in the construction and erection of said falsework, 
scaffolding and interior framework, which, as here- 
tofore found, said Union Paving Co. was under ob- 
ligation to erect and to permit the free use of it by 
the plaintiff. 


CONCLUSIONS OF LAW 


From the foregoing findings of fact, the Court 
reaches the following conclusions of law: 


iti, 
That under the terms and provisions of the con- 
tract of January 6, 1940, between the plaintiff and 
the defendant, Union Paving Co., it was the duty 
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and obligation of the Union Paving Co. to erect and 
to pay the cost of the erection of the falsework, [48] 
scaffolding and interior framework in Abutment No. 
1, and Piers Nos. 1, 2, 3, 4, 5, 6, and 7, and to allow 
plaintiff the free use of the same when erected for 
the purpose of placing, supporting and securing in 
position the reinforcement bars. That the Union 
Paving Co., has retained and refused to pay to the 
plaintiff the sum of $61,352.62, under the claim that 
it was the duty and obligation of the plaintiff to 
erect and to pay the cost of the erection of said 
falsework, scaffolding and interior framework. That 
said claim is without merit, and said defendant, 
Union Paving Co., is indebted to the plaintiff in the 
sum of $61,352.62, plus interest. 


JOB 

The defendant, Union Paving Co., by its declara- 
tions, acts and admissions intentionally and delib- 
erately led the plaintiff to believe that it would erect 
and pay the cost of erecting the falsework, scaffold- 
ing and interior framework of Abutment No. 1, and 
Piers Nos. 1, 2, 3, 4, 5, 6, and 7, and that the plain- 
tiff would have the right to use the same free of 
charge for the purpose of placing, supporting and 
securing in position the reinforcing bars. That the 
plaintiff believed said representations and so believ- 
ing acted upon such belief, in that it reduced the 
charge that it had intended to make for placing, sup- 
porting and securing in position the reinforcing 
bars. That as a result thereof defendant, Union 
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Paving Co., is now estopped to deny the existence 
of such declaration, act or admission, or to be per- 
mitted to falsify it. 
JOULE 
That defendant, Union Paving Co., take nothing 
by its cross-complaint. 


I 

That defendants, Pacific Indemnity Company and 
Maryland Casualty Company are legally obligated 
under the payment bond [49] given by said defend- 
ants to make payment to all persons supplying labor 
and materials in the prosecution of the work pro- 
vided for in said contract between the United States 
of America and the defendant, Union Paving Co., if 
the principal, the Union Paving Co., does not 
promptly make such payment, and that plaintiff is 
a person who has supplied labor and materials and 
as such is entitled to enforce said bond and recover 
from said bonding companies. That the principal, 
the Union Paving Co., has not promptly made such 
payment, and judgment should be entered against 
said bonding companies. 


V. 

That plaintiff recover judgment, jointly and sev- 
erally, against said defendants and each of them, 
for the sum of $61,352.62, together with interest on 
the sum of $77,352.62, from July 18, 1941, to and in- 
eluding December 31, 1941, at the rate of 7% per 
annum from January 1, 1942, to date, and fer its 
costs of suit incurred herein. 
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Let judgment be entered accordingly. 


Dated: May 10th, 1943. 
MICHAEL J. ROCHE 
Judge of the District Court. 


(Receipt of Service) 
[Endorsed]: Filed May 10, 1943. [50] 


District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Mon- 
day, the 10th day of May, in the year of our Lord 
one thousand nine hundred and forty-three. 


Present: the Honorable Michael J. Roche, D. J. 
[Title of Cause. ] 
No. 22308-R. Civil 


ORDER ENTERING JUDGMENT FOR 
PLAINTIFFS 


This case came on regularly this day for hearing 
of motion to fix costs. On motion of Courtney 
Moore, Esq. for plaintiff, it is Ordered that judg- 
ment be entered for plaintiff in accordance with the 
findings of fact and conclusions of law this day filed, 
with costs taxed at $299.21. [51] 
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In the District Court of the United States, in and 
for the Northern District of California, South- 


ern Division. 


No. 22308-R 


UNITED STATES OF AMERICA, for use and 
benefit of SOULE STEEL COMPANY, a cor- 
poration, 

Plaintiff and 
Cross-Defendant, 
VS. 


UNION PAVING CO., a corporation, PACIFIC 
INDEMNITY COMPANY, a corporation, and 
MARYLAND CASUALTY COMPANY, a cor- 
poration, 

Defendants and 
Cross-Complainants. 


JUDGMENT 


The above-entitled cause coming on regularly for 
trial before the Honorable Michael J. Roche, on the 
8th day of April, 1948, and thereafter submitted on 
the 19th day of April, 1943, plaintiff appearing by 
attorneys Messrs. Thelen & Marrin, and Courtney 
L. Moore, Esq., and defendants appearing by attor- 
ney Henry F. Wrigley, Esq., and evidence both oral 
and documentary having been introduced, the Court 
thereafter directed judgment as prayed for in the 
complaint, and denied judgment on the cross-com- 
plaint of defendant Union Paving Co., and having 
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made its written findings of fact and conclusions of 
law, renders judgment as follows: [52] 

It Is Ordered, Adjudged and Decreed that plain- 
tiff do have and recover from defendants, Union 
Paving Co., a corporation, Pacific Indemnity Com- 
pany, a corporation, and Maryland Casualty Com- 
pany, a corporation, the sum of Sixty Nine Thou- 
sand Six Hundred and Forty Three and 48/100 
Dollars ($69,643.48), consisting of (a) the sum of 
Sixty One Thousand Three Hundred Fifty Two and 
62/100 Dollars ($61,352.62) as principal, (b) the 
sum of Twenty Four Hundred Forty Five and 
33/100 Dollars ($2445.33) as interest on the sum of 
Seventy Seven Thousand Three Hundred Fifty Two 
and 62/100 Dollars ($77,352.62) at the rate of seven 
per cent per annum from July 18, 1941, to and in- 
cluding December 31, 1941, and (c) the sum of Fifty 
Eight Hundred Forty Five and 53/100 Dollars 
($5845.53) as interest on the sum of Sixty One 
Thousand Three Hundred Fifty Two and 62/100 
Dollars ($61,352.62) at the rate of seven per cent 
per annum from January 1, 1942, to and including 
May 10, 1943. 

JO 

It Is Further Ordered, Adjudged and Decreed 
That plaintiff do have and recover from the defend- 
ants, Union Paving Co., a corporation, Pacific In- 
demnity Company, a corporation, and Maryland 
Casualty Company, a corporation, the sum of Two 
Hundred Ninety Nine and 21/100 Dollars ($299.21), 
as and for costs and expenses as fixed by the Court. 
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etsie 
It Is Further Ordered, Adjudged and Decreed 
that the defendant, Union Paving Co., take nothing 
by its cross-complaint. 


Dated: May 10th, 1948. 
MICHAEL J. ROCHE 
Judge of the District Court 


(Receipt of Service) 
[Endorsed]: Filed May 10, 1948. [53] 


————— 


[Title of District Court and Cause.] 
NOTICE OF MOTION TO FIX COSTS 


To the defendants, Union Paving Co., a corporation, 
Pacific Indemnity Company, a corporation, and 
to Maryland Casualty Company, a corporation, 
and to Henry F. Wrigley, their attorney :— 


You Will Please Take Notice that the plaintiff 
in the above-entitled action will move the above- 
entitled Court on Monday, May 10, 1943, the Honor- 
able Michael J. Roche presiding, for an order fixing 
and determining costs, and that attached hereto and 
made a part hereof is the cost bill of plaintiff’s 
expenditures. 


Dated: May 4th, 1943 
THELEN & MARRIN 
COURTNEY L. MOORE 
Attorneys for Plaintiff [54] 
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PLAINTIFF’S MEMORANDUM OF COSTS 
AND DISBURSEMENTS 


1942 
Sept. 17. Clerk's deposit, filing complaint.................... $ 10.00 
17 U.S. Marshal's fee service of complaint 
on Union Paving Co. and Maryland 
CasualtyeCompany ..........--.----..-..—— 4.20 
23. U.S. Marshal's fee (Los Angeles) serv- 


vice of complaint on Pacific Indem- 


MityeC@OUNPaHY _.......-.--<-.-+------+------ 2.06 
1943 
Apr. 1 Deposition of J. A. Dowling 

Hart & Hart—reporters— .............2..----.--- 40.50 

Louis Wiener—Notary Public ................ 15.00 

19 Court Reporter's fee, including daily 

Wee Ol. 6  EEE c 227.45 

TOLL 2 CRE $299.21 

[55] 


State of California 
City and County of San Francisco—ss 

Courtney L. Moore, being first dulv sworn, de- 
poses and says: 

That he is one of the attorneys for the plaintiff in 
the above-entitled action and as such is better in- 
formed as to the above costs and disbursements than 
the said plaintiff, and for that reason makes this 
affidavit on behalf of plaintiff; that, to the best of 
deponent’s knowledge and belief, the items in the 
above memorandum set forth are correct and that 
the disbursements have been necessarily incurred in 


said action. 
COURTNEY L. MOORE 
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Subscribed and sworn to before me this 4th day 
of May, 1948, 
(Seal) ALFRED D. MARTIN 
Notary Public in and for the City and County of 
San Francisco, State of California. 


(Receipt of Service) 
[Endorsed]: Filed May 4, 1943. [56] 


———— 


[Title of District Court and Cause. ] 
NOTICE OF ASSOCIATION OF ATTORNEY 


To the plaintiff above named, and to Messrs. Thelen 
& Marrin and Courtney L. Moore, Esgq., its at- 
torneys: 


You, and Each of You, Will Please Take Notice, 
that Dion R. Holm, with offices at 206 City Hall, 
San Francisco, California, is hereby associated as 
attorney of record for defendants in the above en- 
titled action with Henry F. Wrigley, Esq. 


Dated: May 7th, 1943 
UNION PAVING CO. 
By J. A. DOWLING 
President 


I hereby consent to the association of Dion R. 
Holm with me as attorney for defendants. 
HENRY F. WRIGLEY 
Accepted. 
DION R. HOLM 
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Receipt of a copy of the foregoing original is 
hereby admitted this 12th day of May, 1948. 
THELEN & MARRIN 
COURTNEY L. MOORE 
Attorneys for Plaintiff and 
Cross-Defendant. 


[Endorsed]: Filed May 18, 1943. [58] 


[ Title of District Court and Cause. ] 
MOTION FOR NEW TRIAL 


To the plaintiff and cross-defendant above named, 
and to Messrs. Thelen & Marrin and Courtney 
L. Moore, Esq., its attorneys: 


You, and Each of You, Will Please Take Notice 
that the defendants and cross-complainants Union 
Paving Co., Pacific Indemnity Company, and Mary- 
land Casualty Company, intend to and do hereby 
move the above entitled court to vacate and set aside 
the decision rendered and the judgment entered in 
the above entitled action and to grant a new trial 
of said cause, upon the following grounds: 

1. Insufficiency of the evidence to justify the 
decision and judgment, as the same are contrary to 
the evidence and to the law applicable to the facts 
of the case; [59] 

2. Errors in law occuring at the trial and ex- 
cepted to by defendants and cross-complainants ; 

3. In failing to find that plaintiff and cross-de- 
fendant did not: 
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(a) give notice of rescission of the contract as 
is required by law; 

(b) reseind the contract ; 

4. In failing to find that plaintiff and cross-de- 
fendant proceeded with the work provided for under 
the contract after it was aware and notified defend- 
ants and cross-complainants did not consider the 
construction of falsework was part of their contract, 
and accepted benefits in the form of payments after 
such notice; 

5. In the admission of evidence excepted to by 
defendants and cross-complainants and the rejection 
of evidence offered by defendants and cross-com- 
plainants. 

Said motion will be made and based upon the tran- 
script, records, files and minutes of the above court. 


Dated: May 17, 1943. 
HENRY F. WRIGLEY 
DION R. HOLM 
Attorneys for Defendants and 
Cross-Complainants 


Stay of execution is hereby ordered pending de- 
termination of motion for new trial to 28 day of 
May 1943. 

MICHAEL J. ROCHE 
Judge. 
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Receipt of a copy of the foregoing original is here- 
by admitted this 17th day of May, 1943. 
THELEN & MARRIN 
COURTNEY L. MOORE 
Attorneys for Plaintiff and 
Cross-Defendant. 


[Endorsed]: Filed May 18, 19438. [60] 


[Title of District Court and Cause. ] 
ORDER DENYING MOTION FOR NEW TRIAL 


The Motion for New Trial made by the defendants 
and ecross-complaints herein having been heretofore 
heard and submitted and being now by the Court 
fully considered, it is by the Court Ordered that 
said Motion for New Trial be, and the same is hereby 
Denied. 


Dated: July 7, 1943. 
MICHAEL J. ROCHE 
United States District Judge 


[Endorsed]: Filed July 7, 1943. [61] 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice is hereby given that Union Paving Co., a 
corporation, Pacific Indemnity Company, a corpora- 
tion, and Maryland Casualty Company, a corpora- 
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tion, defendants and cross-complainants above 
named, hereby appeal to the United States Circuit 
Court of Appeals for the Ninth Circuit from the final 
judgment herein heretofore signed and entered. Said 
judgment is dated May 10, 1943, and was filed and 
entered on the same day. 


August 6th, 1943. 
HENRY F. WRIGLEY 
DION R. HOLM 
Attorneys for Defendants and 
Cross-Complainants 


[Endorsed]: Filed Aug. 19, 1943. [71] 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL UNDER RULE 75 RULES OF 
CIVIL PROCEDURE 


To All Concerned: 

Please take notice that defendants and cross-com- 
plainants Union Paving Co., a corporation, Pacifie 
Indemnity Company, a corporation, and Maryland 
Casualty Company, a corporation, defendants herein, 
have filed notice of appeal herein, and, pursuant to 
Rule 75 Rules of Civil Procedure do hereby desig- 
nate for inclusion in the record on appeal the com- 
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plete record and all the proceedings and evidence 
herein. 
San Francisco, California, 


August 6th, 1943. 
) HENRY F. WRIGLEY 
DION R. HOLM 
Attorneys for Defendants and 
Cross-Complainants 
(Receipt of Service) 


“ [Endorsed]: Filed August 19, 1943. [72] 


—SS 


District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
«OF RECORD ON APPEAL ; 


1, CO. W. Calbreath, Clerk of the District Court of 
the United States, for the Northern Distriet of Cali- 
fornia, do hereby certify that the foregoing 76 pages, 
numbered from 1 to 76, inclusive, together with 4 
Volumes of Reporter’s Transeript and 1 deposition 
contain a full, true, and correct transcript of the rec- 
ords and proceedings in the case of United States of 
America, Ex Rel Soule Steel Co., Etc. vs. Union 
Paving Company, et al., Ete. No. 22308-R., as the 
same now remain on file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on ap- 
peal is the sum of Thirty-three dollars and sixty- 
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five cents ($33.65) and that the said amount has been 
paid to me by the Attorney for the appellant herein. 


In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court at San 
Francisco, California, this 7th day of September 
A. D. 1943. 

(Seal) C. W. CALBREATH 

Clerk 
WM. J. CROSBY 
Deputy Clerk. [77] - 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California 

No. 22308-R 


UNITED STATES OF AMERICA, for use and 
Benefit of SOULE STEEL COMPANY, a cor- 
poration, 

Plaintiff, 
VS. 

UNION PAVING CO., a corporation, PACIFIC 
INDEMNITY COMPANY, a corporation, and 
MARYLAND CASUALTY COMPANY, a cor- 
poration, 

Defendants. 


TRANSCRIPT OF TESTIMONY 
Thursday, April 8, 1943. 
Counsel Appearing: 


For Plaintiff: 
Courtney L. Moore, Esq., 


For Defendants: 
Henry F. Wrigley, Esq. 


Before: Hon. Michael J. Roche, Judge. 


The Clerk: United States Ex rel Soule Steel 
Company v. Union Paving Company. 

Mr. Moore: Ready. 

Mr. Wrigley: Ready. 

The Court: Proceed, gentlemen. 

Mr. Moore: In this matter, your Honor, I will 
dispense with an opening statement of what we ex- 
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pect to prove, because I believe the facts will be 
very quickly developed. I will call Mr. Soule. [1*] 


EDWARD L. SOULE 


called as a witness for plaintiff; sworn. 
The Clerk: Q. Will you state your name? 
A. Edward L. Soule. 


Direct Examination 
Mr. Moore: Q. Mr. Soule, you are connected 
with the plaintiff in this case, the Soule Steel Com- 
pany, are you? 


A. Yes, sir, the president. 

Q. And you were in 1939? A. Yes, sir. 
Q. In what capacity? A. As president. 
Q. Are you in charge of their management, too? 
A. Yes, sir. 

Q. And have been during all that period of time? 
A. Yes, sir. 


Mr. Moore: Your Honor, in the complaint the 
plaintiff is the Soule Steel Company, the defendant 
the Union Paving Company, the Pacific Indemnity 
Company and the Maryland Casualty Company. 
Their corporation organization is alleged and is ad- 
mitted by the answer. 

It is alleged that the Union Paving Company 
entered into a contract with the United States of 
America, acting through the Bureau of Reclama- 
tion, Department of Interior, for the construction 


* Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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(Testimony of Edward L. Soule.) 

of the abutments and piers on the Pit River bridge 
relocation, which is a part of the Shasta Dam proj- 
ect, for the sum of $1,138,288, I believe it is. That 
is admitted by the answer. 

It is alleged that the Union Paving Company, 

before said contract was awarded, provided bonds 
by the Pacific Indemnity and the Maryland Casual- 
ty Company for the payment of all bills. That alle- 
gation is admitted. 
It is alleged that on January 6, 1940 the plain- 
tiff herein, the Soule Steel Company, entered into 
a subcontract in writing with the defendant Union 
Paving Company to supply or replace [2] the rein- 
forcing steel on the piers and the abutments. A copy 
of the contract is attached to the complaint. ‘T'he 
execution of that contract is admitted. 

It is alleged that between January 6, 1940 and 
May 31, 1941, 1, that the plaintiff supplied all the 
labor and materials required to be performed for 
the sum of $124,393.13. That is not admitted. It is 
admitted to this extent, that it is admitted that they 
performed certain services of the value of, I believe, 
$63,280.51. 

It is alleged in the nature of an extra on the 
work that the plaintiff performed additional work 
there in the sum of $671.84. That extra is admitted 
by the answer. 

It is alleged that the defendant Union Paving 
Company, or the defendants became indebted to the 
Soule Steel Company in the sum of $125,064.97. 
That is denied, but it is alleged that $47,712.35 was 
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paid on that indebtedness, leaving due a sum of 
$77,352.62. That is denied. 

It is alleged that subsequently, on December 31, 
1941, an additional $16,000 was paid by the Union 
Paving Company to the Soule Steel Company. That 
payment is admitted by the answer. 

The complaint asks for a judgment for the differ- 
ence between the $125,064.97, which is arrived at by 
the value of erecting the steel, plus the extras, less 
the payments. The contract provides, your Honor, 
that the payments shall be at the rate of $22.50 a 
ton for the reinforcing steel placed in the piers. . 

Mr. Soule, did the Soule Steel Company place 
steel in the piers and abutments on the Pit River 
Bridge? A. Yes, sir. 

Q. About when did they commence the place 
ment of that steel ? 

A. Sometime early in January of 1940; I think 
about January [3] 12 or 14th. 

Q. By the way, the steel, itself, was furnished 
by the Government, is that correct? 

A. By the United States Government. 

Q. And the contract covers the placing of that 
steel, your Honor. I call your attention, Mr. Soule, 
to this provision of the contract: 

‘“Payments are to be made to the contractor 
on or about the 10th of the following month 
for 85 per cent of the value of the work per- 
formed during the preceding month, the re- 
maining 15 per cent to be paid 30 days after 


80 Union Paving Co. et al vs. 


(Testimony of Edward L. Soule.) 
the completion of said subcontractor’s portion 
of the work.’’ 


I will ask you, as the work proceeded did you 
render progress billings for the steel placed in the 
previous months? A. That is correct. 

Q. I call your attention, Mr. Soule, to a bill on 
your letterhead, entitled, ‘‘Estimate No. 1,’’ and 
ask you on or about the date which that bears, which 
is March 27th, was that bill forwarded to the Union 
Paving Company? A. Yes, sir, it was. 

Mr. Moore: I will ask that that be admitted in 
evidence and marked with an appropriate number. 

The Court: What is its. date? 

Mr. Moore: I was going to say, it is dated March 
27, 1940, Estimate No. 1, for the installation of rein- 
forcing steel as per contract, 19-1/2 tons, $22.50 a 
ton, $438.75; less 15 per cent retention, $65.81: Bal- 
anee $372.94. 

(The document in question was marked 
‘*Plaintiff’s Exhibit 1.’’) 


PLAINTIFEF’S EXHIBIT No. 1 
ESTIMATE +1 


Unit Price 
For the installation of reinforcing steel 
as per contract 
1914 tons 22.50 ton 438.75 
Less 15% Retention 65.81 
$372.94 


[Endorsed]: Filed 4/8/43. 
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Mr. Moore: Q. Now, at the end of the follow- 
ing month, on April 30, 1940, did you render an- 
other progress billing for steel placed to the Union 
Paving Company? 

A. Yes, our regular [4] monthly billing, that 
adds up to this date. 

Q. I will ask you one question before I offer it. 
In giving the number of tons placed, it included 
the total tons to that date, with a deduction for 
those previously billed, is that correct? 

A. That is correct. 

The Court: I did not follow that. Will you read 
that last question, Mr. Reporter ? 

(Question read.) 

Mr. Moore: We will offer this—and this is for 
the following month, and is for 115 tons, amounting 
to $2587.50, less the 15 per cent retention and less 
the amount of $372.94 that had been billed the pre- 
vious month, leaving $1826.43. 

(The document was marked ‘‘ Plaintiff’s Ex- 
hibit 2.’’) 


PLAINTIFE’S EXHIBIT No. 2 
ESTIMATE #2 


Unit Price 

For the installation of reinforcing steel to date, 
as per contract 115 tons 22.50 ton $2587.50 
Less 15% Retention 388.13 
Less previously billed 372.94 
$1826.43 


[Endorsed]: Filed 4/8/43. 
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Mr. Moore: Q. At the end of May, Mr. Soule, 
you rendered another progress billing for the steel 
placed up to that date, is that correct? 

A. That is correct. 

_Q. And you followed the same process of billing 
for the total amount to that date, deducting what 
had been previously billed? 

,A. That is correct. 

_ Q. Without repeating the question, the furties 
progress billing in that same process continued? 

A. That continued throughout the job. 
-..Mr.,.Moore: This is for 230 tons up to that date, 
your Honor. 

The Court: You have everything but the date on 
there. 

_.Mr. Moore: The date is May 31, 1940. 
(The document was received in evidence and 
marked ‘‘Plaintiff’s Exhibit 3.’’) 


PLAINTIFFE’S EXHIBIT No. S 
ESTIMATE #3 


Unit Price 

For the installation of reinforcing steel, to date, 
as per contract 230 tons 22.50 ton 5175.00 
Less 15% Retention 776.25 
4398.75 
Less previous billing 2199.37 
$2199.38 


[Endorsed]: Filed 4/8/43. 
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Mr. Moore: Q. On July 1, as of June 29th, a 
further progress billing was made, which was es- 
timate No. 4, for the steel placed up to that date, is 
that correct? 

A. That is correct; the same [5] procedure fol- 
lowed. 

Q. Amounting to 527 tons to that date. 

(The document was received in evidence and 
marked ‘‘ Plaintiff’s Exhibit 4.’’) 


PLAINTIFE’S EXHIBIT No. 4 
ESTIMATE +4 


—_ Unit Price 

For the installation of reinforcing steel, to date, 
as per contract 527 tons 22.50 ton 11,857.50 
Less 15% Retention 1,778.63 
10,078.87 
Less previous billing 4,398.75 
$5,680.12. 


[Endorsed]: Filed 4/8/48. 


Mr. Moore: Q. Estimate 5, dated July 29, 1940, 
covers the steel to that date in the amount of 1027 
tons, is that correct ? A. That is correct. 

Q. And Estimate 6, August 30, covers the steel 
placed as of that date, of 1445 tons, 1s that correct? 

A. Again that is correct. 

(The last two documents referred to were re- 
ceived in evidence and marked, respectively, 
Plaintiff’s Exhibits 5 and 6.) 
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PLAINTIFF’S EXHIBIT No. 95 
ESTIMATE +5 


For the instalation of reinforcing steel, to date, 


as per contract 1027 1. 22.50 1 23,107.50 
Less 15% Retention 3,466.13 
19,641.37 
Less previous billing 10,078.87 
$9,562.50 


[Endorsed]: Filed 4/8/43. 


a 


PLAINTIFF’S EXHIBIT No. 6 
ESTIMATE #6 


For the installation of reinforcing steel, to date, 


as per contract 1445 tons 22.50/ton 32,512.50 
Less 15% Retention 4,876.88 
27,635.62 
Less previous billing 19,641.37 
$ 7,994.25 


[Endorsed]: Filed 4/8/43. 


———————— 


Mr. Moore: Q. Estimate No. 7, Mr. Soule, dated 
September 30, was the billing for the steel up to 
that time amounting to 2000 tons, is that correct? 

A. Yes, sir. 

(The document was marked ‘ Plaintift’s Eix- 
habitat) 
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PLAINTIFE’S EXHIBIT No. 7 
ESTIMATE +7 


For the installation of reinforcing steel, to date, 


as per contract 2000 tons 22.50/ton 45,000.00 
Less 15% Retention 6,750.00 
38,250.00 
Less previous billing 27 635.62 
$10,614.38 


[Endorsed]: Filed 4/8/43. 


Mr. Moore: It might simplify things, Mr. Wrig- 
ley, if I offered these together and stated what they 
are. I will offer, your Honor, the following docu- 
ments as one exhibit: 

Estimate 8, dated October 31, 1940, covering the 
steel placed as of that date, amounting to 2912 tons. 
Estimate 9, November 29, covering 3648 tons; 

December 31, 1940, Estimate No. 10, 4083 tons; 

January 31, 1941, Estimate No. 11, amounting to 
4389 tons; 

February 28, 1941, Estimate No. 12, for 4683 
tons; 

March 31, 1941, Estimate No. 13, covering 5056 
tons; 

Estimate No. 14, dated April 30, 1941, covering 
53381, tons; 

Estimate No. 15, dated May 31, 1941, covering 
5532.3 tons; 


86 Union Paving Co. et al vs. 


(Testimony of Edward L. Soule.) 

Final estimate No. 16, covering the placing of 
5533.124 tons, dated June 26, 1941. [6] 

Mr. Wrigley: Just to clear one thing, Mr. 
Moore, those figures that you give there in all cases 
are the cumulated figures? 

Mr. Moore: Those are the cumulated figures, and 
those progress billings that I referred to were mailed 
to the Union Paving Company on the dates they 
bore. 

The Witness: That is correct, Mr. Moore. 

(The documents referred to were thereupon 
received in evidence and marked ‘‘ Plaintiff’s 
Exhibit 8.’’) 


PLAINTIFF’S EXHIBIT No. 8 
ESTIMATE #8 


For the installation of reinforcing steel, to date, 


as per contract 2912 tons 22.50/ton 65,520.00 
Less 15% retention 9,828.00 
55,692.00 

Less previous billing 38,250.00 
$17,442.00 


ESTIMATE +9 


For the installation of reinforcing steel, to date, 


as per contract 3648 tons 22.50 ton 82,080.00 
Less 15% retention 12,312.00 

69,768.00 
Less previous biling 55,692.00 


$14,076.00 
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ESTIMATE +10 


For the installation of reinforcing steel, to date, 
as per contract 4083 tons 22.50 ton 
Less 15% 


Less Previous billing 


ESTIMATE #11 


For the installation of reinforcing steel, to date 
as per contract 4389 tons 22.50 ton 
Less 15% retention 


Less previous billing 


ESTIMATE #12 


For the installation. of reinforcing steel to date, 
as per contract 4683 tons 22.50 ton 
Less 15% retention 


Less previous billing 


ESTIMATE +13 


For the installation of reinforcing steel to date 
as per contract 5056 tons 22.50 @ ton 
Less 15% retention 


Less previous billing 
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91,867.50 
iee7is0.13 


78,087.37 
69,768.00 


$78 510° 37 


98.752.50 
14,812.88 


83,939.62 
78,087.37 


$e 5592.25 


$105,367.50 
15,805.13 


89,562.37 
83,939.62 


$ 5,622.75 


113,760.00 
17,064.00 


96,696.00 
89,562.37 


Seer 35:03 
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ESTIMATE #14 


For the installation of reinforcing steel to date 
as per contract. 533814 tons 22.50 ton $120,116.25 


Less 15% retention 18,017.44 
$102,098.81 

Less previous billing 96,696.00 
$ 5,402.81 


ESTIMATE +15 


For the installation of reinforcing steel 
as per contract 5532.3 tons 22.50 ton 124,476.75 


Less 15% retention 18,671.51 
105,805.24 

Less prior billing 102,098.81 
$ 3,706.43 


FINAL ESTIMATE #16 


For the installation of reinforcing steel in the Pit 
River Job as per agreement dated January 6, 
1940, as follows: 


5533.124 tons @ $22.50 per ton $124,495.29 
Less prevtous amount billed 105,805.24 
$ 18,690.05 


[Endorsed]: Filed 4/8/43. 


Mr. Moore: Q. Now, did you send on July 16, 
1941 a revised final estimate? A. Yes. 

@. And this document is the revised final esti- 
mate that was sent on July 16, 1941, is that cor- 
rect? A. Yes, sir. 
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Mr. Moore: We will offer this as a separate ex- 
hibit. 
(The document was received in evidence and 
marked ‘‘ Plaintiff’s Exhibit 9.’’) 


PLAINTIFF’S EXHIBIT No. 9 
REVISED FINAL ESTIMATE #16 


To revise biling for the installa- } 
tion of reinforcing steel in the 
Pit River Job as per agreement 
dated January 6, 1940 as fol- 


lows: 
Previously billed 5533.124 tons 
22.50 T 124,495.29 
Should be as per your letter of 
7-9-41 
5533.125 tons @ 22.50 T 124,495.31 
Less steel unaccounted 
for 4720+ 102.18 124.393.13 
$ 102.16 


[Endorsed]: Filed 4/8/43. 


Mr. Moore: Q. Referring to those documents, 
Mr. Soule, the work of placing the reinforcing 
steel was completed about what date? 

A. I don’t remember exactly. I think you will 
have to refresh my mind on some document. May 
I see that last estimate? 

Q. Referring to the final Estimate No. 16, can 
you tell us? 

A. When the work of the Soule Steel Company 
was completed there, it would be somewhere as of 
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this date, June 26, 1941, or just prior to that time. 

Q. Now, Mr. Soule, in the final revised esti- 
mate, 16, it states, ‘‘Should be as per your letter 
of July 9, 1941.’ I will call your attention to a 
letter dated July 9, 1941, on the letterhead of the 
Union Paving Company, signed apparently by A. 
Lawton; is that the letter that you have reference 
to in the Revised Estimate ? 

A. That is correct. This stipulates the tonnage 
which [7] the Bureau of Reclamation allowed the 
contractor, and which was our controlling final bill- 
ing amount. 

Mr. Moore: I will offer this letter, with the ap- 
propriate number. 

(The document was received in evidence and 
marked ‘ Plaintiff’s Exhibit 10.’’) 


The Court: I suggest that you read it. 

Mr. Moore: I will read it, your Honor. It is 
addressed to the Soule Steel Company, 1750 Army 
Street, San Francisco, California, and is dated July 
9, 1941: 


‘*Gentlemen : 
Re: Piers and Abutments 
Pit River Bridge 

‘““We are in receipt of the Bureau of Reclama- 
tion’s June, 1941 estimate for the above-noted proj- 
ect. 

‘‘While the placement of reinforcement steel has 
been completed, the estimate is semi-final. 

‘Credit is allowed for the placement of 11,066,250 
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pounds of reinforcement bars and a charge of $102.- 
18 for 4,720 pounds of bars unaccounted for. 

“You will perhaps recall that the footing in 
Abutment #3 was raised above the depth shown on 
the plans which may have resulted in this discrep- 
ancy. 

‘Should you desire to further check these figures 
or elect to accept the same, we would thank you to 
advise us of your pleasure and at the same time 
communicate with us with a view to arranging a 
meeting to discuss our differences and if possible 
arrive at an amicable settlement of our account. 

‘*Very truly yours, 
UNION PAVING CO.”’ 


Mr. Moore: Q. And your final estimate was re- 
ceived in accord- [8] ance with that figure, is that 
correct ? A. That is correct. 

Mr. Moore: I might say, your Honor, that is the 
figure which is alleged in the complaint reduced to 
to tonnage and multiplied by $22 .50. 

Q. Did you check or have confirmed to you the 
figure that had been given to you in the letter of 
July 9, 1941, that has just been read, that is, get 
a confirmation from the United States Department 
of Interior as to those figures? 

A. We did. 

@. And the letter I hand you—— 

A. And this letter here is on the letterhead of 
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the Department of the Interior, confirming those 
exact amounts. 

Mr. Moore: We will offer this, your Honor. This 
is a letter from the United States Department of 
the Interior, Bureau of Reclamation, addressed to 
the Soule Steel Company: 


‘*Gentlemen: 

‘‘Reference is made to your letters of June 30, 
and July 10, 1941, requesting advice in regard to 
payments to the Union Paving Company for plac- 
ing reinforcing bars under specifications No. 877, 
Pit River bridge. 

“The Union Paving Company has been paid to 
date $221,325.00 for placing 11,066,250 pounds of 
reinforcing bars, and a deduction of $102.18 has 
been made from the Company’s account for 4,720 
pounds of reinforcing bars furnished to the Com- 
pany but not used in Government work. The last 
progress payment was made July 11, 1941, voucher 
No. 13-3996 (D-634). 

‘*Very truly yours, 
‘*S. O. HARPER, 
Chief Engineer.’’ 


(The document in question was received in 

evidence and marked ‘‘Plaintiff’s Exhibit 11.’’) 

[9] 

Mr. Moore: Q After receiving that confirma- 

tion from the Government, did you address a com- 

munication to the Union Paving Company on or 
about July 17, 1941? 
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A. This was addressed to them under a regis- 
tered letter, return receipt demanded, and this is a 
earbon copy of that letter. 

Mr. Moore: We will offer this in lieu of the 
original, Mr. Wrigley. 

Mr. Wrigley: No objection. 

(The document was received in evidence and 
marked ‘* Plaintiff’s Exhibit 12.’’) 


PLAINTIFF’S EXHIBIT No. 12 


SUBCONTRACT OF JANUARY 6, 1940, BETWEEN 
UNION PAVING CO. AND SOULE STEEL COM- 
PANY—STATEMENT OF CHARGES OF SOULE 
STEEL COMPANY AGAINST UNION PAVING 
CO. AND OF CREDITS ALLOWED BY SOULE 
STEEL COMPANY AND PAYMENTS MADE TO 
SOULE STEEL COMPANY. 

July 15, 1941. 

1. Charges against Union Paving Co. 

(a) For the unloading, warehousing, hauling, bending and 
placing reinforcement bars and clamps, and doing all work 
necessary cr incidental thereto and for furnishing all tie wire, 
clamps and supporting devices at Pit River Bridge job, as per 
subcontract of January 6, 1940, between Union Paving Co.., 
as contractor, and Soule Steel Company, as subcontractor: 


11,066,250 Ibs. of reinforcement 
bars—5,533.125 tons @ $22.50 
per ton $124,495.31 
Deduct 4,720 Ibs. of reinforcement 
bars furnished but unaccounted 
for 102.18 $124,393.13 


(b) For other work done and 
materials supplied by Soule Steel 
Company on said job for the 
benefit and at the request of 
Union Paving Co.: 
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‘“Gentlemen : 

‘The work which the undersigned contracted to 
do for you under the above subcontract of January 
6, 1940, was completed by the undersigned, in full 
compliance with all the provisions of said subcon- 
tract, on May 30, 1941. 

‘“Hinclosed herewith you will find a statement en- 
titled ‘Subcontract of January 6, 1940 Between Un- 
ion Paving Company and Soule Steel Company— 
Statement of Charges of Soule Steel Company 
against Union Paving Company and of Credits al- 
lowed by Soule’ Steel Company and payments made 
to Soule Steel Company—July 15, 1941. As ap- 
pears from said statement, the sum of $77,352.62 
is now due and payable by vou to the undersigned. 

‘‘Demand is hereby made upon you for the pay=- 
ment of said sum of $77,352.62, together with inter- 
est thereon [10] at the rate of 7 per cent per an- 
num from July 18, 1941 to date of payment.”’ 

That is the date after the letter. 

‘‘Please acknowledge receipt of this letter. 

‘Yours truly, 
‘“SOULE STEEL COMPANY, 
By Edward L. Soule, President; 
‘* Attest ’’— 


Q. Who is this? m™ D.C. Stoddard 

Mr. Moore: ‘D. J. Stoddard, Secretarv.”’ 

Attached is the biuJ—I will merely summarize it, 
vour Honor—charges against the Union Paving 
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Company for 11,066,250 pounds of reinforcement 
bars, which is the same figure which is in these other 
letters, equaling 5533.125 tons, at $22.50 a ton, $124,- 
495.31; deduct 4720 pounds of reinforcing bars fur- 
nished but unaccounted for, $102.18—that was the 
one mentioned in the letter—or a balance of $124,- 
oogels: 

(b) For other work done and material suplied 
by Soule Steel Company on said job for the bene- 
fit of and at the request of Union Paving Company 
—and there are some eight or nine of these items 
—they aggregate $671.84, and that is the extra which 
is alleged in the complaint and which is admitted. 

Credits are allowed the Union Paving Company 
for some dozen items or more amounting to 
$1,100.06, and payments in cash amounting to $46,- 
612.29 or a total credits and payments of $47,712.35, 
and the amount now due and unpaid, payable by the 
Union Paving Company to the Soule Steel Company, 
is $77,352.62. 

Q. Calling your attention to this letter, Mr. 
Soule, the cash payments that are noted there on 
July 27, 1940, of $5000, [11] August 14, $12,486.25, 
September 21, 1940, $9126.04, on January 18, 1940 
of 420,000—those payments were made by the Union 
Paving Company to the Soule Steel Company at 
the time set opposite? A. Yes. 

Q. And were received by that company? 

EXeee LY cS. 

Q. Now, subsequent to the rendition of this bill, 
Mr. Soule, there was an additional $16,000 paid on 
account, is that correct? A. Yes. 
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Mr. Moore: The date of that is set forth in 
the complaint and admitted in the answer, your 
Honor, which, deducted from the bill, here, of 
$77,352.62, would leave a balance of $61,352.62. 

Q. Has that or any part of it ever been paid? 

A. No, sir. | 

Q. Myx. Soule, did you inquire from the United 
States Government whether there had been a final 
settlement between the Government and the Union 
Paving Company? A. We did. 

_Q. Did you receive this communication in re- 
turn to your inquiry? 

A. Yes, this 1s the communication. 

Mr. Moore: We will offer this. 

(The document was marked ‘ Plaintiff’s Ex- 

. hibit 18’’ in evidence.) 


Mr. Moore: ‘‘Dated May 15, 1942. 
“To Whom It May Concern: 

‘Tt is hereby certified, in accordance with Sec- 
tion 3 of the Act of August 24, 1935, 49 Stat. 798, 
that final settlement under Contract No. 12r-10788, 
dated November 4, 1939, between the United States, 
represented by R. F. Walter, Contracting Officer, 
and the contractor, Union Paving Company, was 
made November 3, 1941.”’ 

Signed, R. N. Elhott, Assistant Comptroller Gen- 
eral of the [12] General of the United States, and 
it is on the letterhead of the Assistant Comptroller 
General of the United States, and bears a seal on 
it. I do not know what the seal is, your Honor, 
but there is a seal. 
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Q. Mr. Soule, I will hand you a_ photostatic 
copy of the agreement between the Soule Steel 
Company and the Union Paving Company, and di- 
rect your attention to certain of the provisions 
therein. Under the figure ‘‘23”’ it reads as follows: 

‘‘The Subcontractor at its own cost agrees 
to provide all labor, materials, tools, and equip- 
ment or other means and promptly unload all 
reinforcement bars from cars delivered at Red- 
ding, California, check and haul the same to the 
job site and provide suitable warehouse or other 
means of protection for any material requir- 
ing storage or protection, in accordance with 
the provisions of paragraph 23 of said speci- 
fications applicable to the unloading, handling 
and placement of reinforcing bars.”’ 


I might say, your Honor, this numeral 23 refers 
to the general specifications by the United States 
Government. When it says, ‘‘ Paragraph 23,’ it re- 
fers to the Government contract with the Union 
Paving Company. 

‘“‘24-Materials to be furnished by the Sub- 
contractor: The Subcontractor at its own cost 
agrees to provide all labor, wire, wire ties, rods 
or other materials and appliances used for se- 
curing reinforcement bars, metal or other tem- 
porary supports, if used, to hold reinforcement 
bars during the placing of concrete, including 
backing-up strip required for welding, in ac- 
cordance with the provisions of paragraph 24 
of said specifications. 
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‘“45—Welding reinforcing bars: The Sub- 
contractor at [13] its own cost agrees to provide 
all labor, materials and equipment and cut the 
ends of the bars for welding and provide all 
clamps, tie rods, cables, blocking, anchors, and 
other accessories that may be required, inelud- 
ing the placement of backing-up strips, and 
shall firmly and securely hold the reinforcing 
bars in position while the joimts are being 
welded, in accordance with the provisions of 
paragraph 45 of said specifications, excepting 
therefrom only the labor, materials and equip- 
ment necessary for the welding of the joints, 
for which work other contractors will be em- 
ployed. 

‘*66—Reinforcement bars: 

‘‘The Subcontractor at its own cost agrees to 
provide all labor, materials, tools, accessories 
and equipment and perform and observe all the 
provisions contained in paragraph 66 of said 
specifications. ”’ 


Calling your attention, Mr. Soule, to paragraph 
66 of the General Specifications, and to the latter 
part thereof—not the earlier part—to the follow- 


ing provisions: 


‘*Reinforcement bars shall be accurately 
placed and secured in position so that they will 
not be displaced during the placing of the con- 
erete, and special care shall he exercised to 
prevent any disturbance of the reinforcement 
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bars in concrete that has already been placed. 
Metal! chairs, metal hangers, metal spacers, or 
other metal supports satisfactory to the Con- 
tracting Officer, may be furnished and used by 
the Contractor for supporting reinforcement 
bars. Wherever necessary, in the opinion of 
the contractor, to prevent future damage to the 
concrete or unsightly rust stains on exposed 
concrete surfaces, [14] all such supports for 
reinforcement bars shall be made of noncor- 
rodible metal.’’ 


Having called those various provisions of the con- 
tract to your attention, Mr. Soule, I will ask you 
what the Soule Steel Company did in the matter 
of performing or carrying out the requirements of 
those particular provisions or those provisions of 
the contract; if you will just state in detail what 


you did. A. We did all of these things. 
Mr. Wrigley: I ask that be stricken out as too 
general. 


Mr. Moore: Yes. 

Q. Will you just detail it? Take it in sequence 
from the beginning of the job. 

A. I will take it in sequence as it happened on 
the job, as IJ recall. 

Q. Yes. 

A. We received the bars f.o.b. cars at Redding, 
California. 

The Court: Q. That was your first contact 
with it, the cars at Redding? 
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A. The contract stipulated that the Government 

would furnish reinforcing bars according to cer- 
tain lists f.0.b. cars, Redding, California. We re- 
ceived those reinforcing bars f.o.b. cars, Redding, 
California, unloaded them, took them to stock piles, 
made a careful list, and reported the list to the 
Bureau of Reclamation, and reported it to the Con- 
tractor. We sorted and stored the material, cut the 
material to length, bent it, shaped the ends of the 
92-inch bars in accordance with the specifications ; 
we provided whatever storage was required and re- 
ported where there was any rusted material, and 
did the brushing or cleaning, as required by the 
Engineers. 
‘We next hauled it to the particular pier and abut- 
ment sites. We furnished the equipment, the hoist- 
ing equipment and other devices that would put 
it in position, and furnished the labor, the [15] 
wire, and other accessories to hold it in position 
and supported it on the falsework built by the 
Union Paving Company for their work. I think 
that included all the different things to complete 
the job. And one other thing: We furnished the 
clamps and clamped the bars together, each of the 
vertical bars together that way to be welded. The 
welding contractor took off the clamps and returned 
those to us, and then we re-used those on up on the 
piers. 

Mr. Moore: Q. In other words, the Soule Steel 
Company did not do the welding? 

A. We did not do the welding. 
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Q. But you put the clamps on to hold them in 
position for the welding? 

A. That was part of our work. 

Q. Were the Government inspectors on the job, 
Mr. Soule? A. Yes, sir. 

@. Were they there constantly ? 

A. They were there constantly. 

Q. Was all this work done under their ag 
vision ? A. Yes, sir. 

Q. Will you tell his Honor how they function— 
if they approved of the work, how it was done? — 

Mr. Wrigley: Pardon me. I think this witness 
ought to qualify himself in some way, showing he 
was up there at any particular time, and ever saw 
what was done. 

Mr. Moore: If you raise that—— 

Mr. Wrigley: Yes. 

Mr. Moore: Mr. Stevens is here. He was the 
superintendent. I will withdraw the question in 
light of that. 

(. You do know that there were Government In- 
spectors on the job? 

A. Yes, I was on the job. I talked to them in 
several instances. 

Q. You can go ahead and testify if that is the 
ease. You were on the job when the inspectors were 
there? A. Yes, sir. [16] 

@. Did vou talk to them? A. Yes, siv. 

@. Will you then explain how the work was 
carried on—and they supervised the work, did 
they? 
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A. ‘They interpreted the plans and specifications, 
and it was their function to declare as to whether 
or not the work was done in conformance with their 
plans and specifications. 

Q. And if it was not done in that way, what 
happened ? 

A. They would say that it had to be remedied, 
and it was their final action, of course, to pass upon 
whether it was done according to the plans and spe- 
cifications, and their requirement was, of course, it 
would pass to their satisfaction. 

Q. After it had passed, then the conerete was 
poured around these bars, is that correct? 

A. That is correct. 

Q. But they would not permit the concrete to 
be poured until the bars 

A. They would not allow the concrete to be 


poured until the bars were placed in satisfactory 
position and all details completed according to their 
interpretation of the plans and specifications. 

Q. And, as was shown here, the piers and abut- 
ments were all finally completed and accepted by 
the Government, is that correct? 

A. They wouldn’t allow the pouring of concrete, 
and the evidence that it was poured was the ac- 
ceptance of our portion of the work, because this 
material was entirely embedded in concrete. 

Q. After the welding? 

A. Yes, that is correct. 

My. Moore: That is all. 
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Cross-Examination 

Mr. Wrigley: Q. Mr. Soule, starting from the 
date of the contract in this case between the Union 
Paving Company and the Soule Steel Company, 
which was January 6, 1940, how many times [17] 
were you up to the Pit River job? 

A. Three or four times. 

@. Fix those dates, roughly. 

A. I went up one time with Mr. Dowling on De- 
cember—Mr. Moore, I can fix those dates because 
our telephone operator kept dates of telephone calls 
for me. I ean fix those accurately. 

@. Pardon me for interrupting. I think you 
misunderstood the question. 

A. At one time Mr. Dowling and I, on Decem- 
ber 20th and 21st, 1939, went up to the job—— 

Mr. Wrigley: J ask that that be stricken out as 
not responsive. I asked this witness to tell me how 
many times he was up to that job, and fix the dates, 
after January 6, 1940. 

The Court: Very well. We will take a recess and 
you ean check it up. 

(Recess. ) 


Mr. Moore: If voux Honor please, Mr. Wriglev 
has very kindly called my attention to a matter. T 
handed him two letters that he had not seen, and 
I neglected to introduce them, so I will offer them 
at this time. They bear the same date as the de- 
mand which was made upon the Union Paving 
Company for pavment, and are practically the same 
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in substance, although they do not have attached 
to them a copy of the account, but they show de- 
mand on the Pacific Indemnity Company, which 
was one of the sureties, dated July 17, 1941, the 
letter reading: 

‘‘Demand for the payment of said sum of 
$77,352.62 has been made by the undersigned 
upon Union Paving Company, but said eom- 

_ pany has failed and refused to pay said sum 
or any part thereof. 

‘‘Demand is accordingly herewith made upon 
you, as one of the sureties in said payment 
bond, that you pay to the undersigned said sum 
of $77,352.62 with interest thereon at [18] the 
rate of 7 per cent per annum from July 18, 
1941 until date of payment.’’ 

(The document was thereupon received in 
evidence and marked ‘ Plaintiff’s Exhibit 14.’’) 


Mr. Moore: And an identical letter, dated the 
same day, July 17, addressed to the Maryland Cas- 
ualty Company, the other surety. 

(The document was thereupon received in 
evidence and marked “ Plaintiff’s Exhibit 15.*’) 


Mr. Wrigley: Q. Now, just before the recess, 
Mr. Soule, you were asked how many times after 
January 6, 1940 were vou up to the Pit River job. 

A. Four times that I can definitely pin times 
down on—at the construction of Abutment No. 1 on 
the south side—— 

Q. Approximately what date? 
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A. What is that? 

Q. Approximately what date? 

A. That was approximately in the latter part 
of February or early March. One time when Mr. 
Sparling was in charge of the job, when Mr. Ste- 
vens was on his vacation; another time later in the 
fall 1940, Mr. Stevens and I went over princi- 
pally the north—the construction of the north part 
of the piers, and when | returned from figuring 
the Bonneville Dam, I stopped in to the job site. 

Q. When you refer to Mr. Stevens, you refer 
to the man that was up there as superintendent 
and was a partner with you on that job? 

A. That is correct. 

Q. Now, going to your first date, which you 
think was in February or March, when you state 
that you were at Abutment No. 1—— 

A. Yes, sir. 

@. Can you give me the date that Soule Steel 
Company placed the first steel on any abutment 
or pier on that job? 

A. Early in [19] January, and I believe about 
the middle of the month. 

Q. In January—I assume you mean 1940-—— 

A. 1940. 

@. Where did you place any steel? 

A. That had to do more with the handling. Some 
material had come into Redding and had been de- 
livered by the Union Paving Company before we 
took over the job. We had to take over the han- 
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dling of that steel, because it was incorrectly de- 
posited up at Abutment No. 1. 

Q. When was the date that you placed the 
first steel in place on any pier or abutment? 

A. I do not reeall. 

Q. Asa matter of fact, you were not even there 
at that time, were you? 

A. In March, in the latter part of February 
or March. 

Q. When they placed the first steel? 

A. No, I wasn’t at the pier at the placing of 
the first steel. 

Q. When you were there in February there was 
no steel placed at any abutment or pier? 

A. I was there in the early part of the year 
when the steel was placed, because I went over, 
climbed over the pier and saw the steel in place. 

Q. At which pier or abutment? 

A. Abutment No. 1, south end. 

Q. I will go back. Can vou fix that date that 
you say you were there? 

A. That has been a year and a half—been a cou- 
ple of years or so since that happened, and I ean’t 
define that definitely without going through some of 
my correspondence and defining that. 

Q. Then you do not know that no steel was 
placed at any pier or abutment until the latter part 
of Mareh, 1940; vou do not know that fact, do 
you? 

A. Without looking it up in my records. 
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Q. Now, going back to the date of the contract, 
January 6, 1940, between that date and the first 
time that you were up there, considerable steel ar- 
rived at Redding, didn’t it? ra eS, be, 

Q. The Soule Steel Company did not have any- 
body there, but [20] Union Paving Company took 
eare of it, didn’t they? 

A. Two or three hundred tons that was moved 
in from Redding to the south abutment. 

Q. Wasn’t all the first steel that came into 
Redding handled by the Union Paving Company 
because you had no men or equipment on the job, 
and that was in January, 1940? 

A. You had not given us the contract. 

Q. What? 

A. That was before the contract. 

Q. On January 6, 1940—that is the date of 
the contract—isn’t that the correct date? 

A. That is correct. 

®. After January 6, 1940, wasn’t there steel 
delivered at Redding and handled by the Union 
Paving Company, for which they were duly given 
eredit later? 

A. Mr. Stevens would be better qualified to 
testify on that. We assumed the contract on and 
after January 6th. We began on the contract after 
January 6th. 

Q. Now, you fix your second visit up there at a 
time when Sparling was up there. Sparling was the 
Union Paving Company’s man, wasn’t he? 

A. Mr. Sparling was a partner of Mr. Stevens. 
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Q. He was not Union Paving’s man? 
A, No. 
Q. He was Soule’s man up there, I meant to 


A. He was associated with Mr. Stevens. 

Q. What work was going on at that time, which 
pier or piers ? 

A. I don’t recall just exactly the piers. 

Q. Did you go up to the Pit River job, itself, 
at that time? A. Yes, sir. 

Q. Were they working on the north side of the 
river or the south side, or both sides? | 

A. They were working on both sides. 

Q. Can you tell us if they were working on 
abutments or on abutments and piers on the south 
side of the river? [21] 

A. They were working on both the abutments 
and piers on the south side. 

Q. And on the north side what were they doing? 

A. My memory is a little hazy in connection 
with that particular time, but it seemed to me like 
it was away up to the north part. Our notes would 
show the sequence of that job, and my memory is 
that it was the north part—the north abutment, 
and the farthest part north of the job. 

Q. Now, you fixed vour third trip as being in 
the fall of 1940. Do you remember what piers thev 
were working on at that time? 

A. I have a long sheet, here, giving the num- 
hers. or £ could get from the specifications from 
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the numbers, which would give me—I don’t just 
remember those numbers right off-hand. 

Q. I will reframe my question. With refer- 
ence to Pier No. 3, which was the pier right on 
the river’s bank, on the south side of the Pit 


River A. Yes, sir. 
Q. Do you have that pier in mind? 
im Yes, sir. 


Q. How far had that work progressed at that 
time on Pier No. 3? 

The Court: That is the fall of the year. 

Mr. Wrigley: The fall of 1940, yes, your Honor. 

A. I climbed up—at the time I was there, I 
elimbed up to about an elevation of, I would say, 
where these bars, vertical bars came down and these 
others came up in a slant, because I noted how 
the clamps were being placed, and Mr. Stevens and 
I walked all the way around the pier. 

Mr. Wrigley: Q. Now, you referred to vertical 
bars. Were there any vertical bars in Pier No. 
3 in place? 

A. They were slightly inclined. We called them 
vertical bars. 

Q. They are still sloping, but not as sloping as 
in the base? 

A. The entire pier has a batter on it, but we 
distinguish between [22] the vertical bars and the 
flat horizontal bars. 

Q. There were a considerable number of piers 
that had bars that were truly vertical, weren’t 
there, straight up and down? 
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A. Yes, there were some of them that had ver- 
tical bars. 

Q. Pier No. 3 had no bars that were truly 
vertical, did it? 

A. I think the dowels in the footings were ver- 
tical. A quick reference to the plans will show that 
point. 

@. Now, you fixed your fourth trip as a time 
when you were returning from another job. Can 
vou be more specific as to the month and year? 

A. J remember we went in Bonneville, and I 
distinctly remember this part. It seemed like we 
went in at a very hot time of the year, and when 
we were over there in Bonneville, and when we re- 
turned to the City of Spokane it was a very hot time 
of the year—I think it was in September, as near 
as I] can remember, on account of the heat of the 
season. 

Q. Of 1940? That would be before, then, the 
one you referred to as being the fall of 1940? 

A. No, the other, the first one, was before the 
return from Bonneville. 

Q. You think, then, that would be September 
of 1940? 

A. This is quite a period back, and if it was im- 
portant that these dates be fixed of a definite time, 
tT could peruse some of our correspondence and find 
those dates. 

Q. I am not so much interested in trying, Mr. 
Soule, to fix them in point of time, but I am trying 
to tie them into the progress of the work, what they 
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were doing, and where they were working at the 
time you were there. 

A. {would be glad to go through and determine 
these dates for you. 

Q. No, I am not interested in the dates; I am 
interested in what you saw there and what they 
were doing at that time. On your [23] fourth trip, 
when you say you stopped off en route from the 
Bonneville Dam job, have you a picture of where 
the work was going on at that time? 

A. Will you repeat that question, please? 

(Question read) 

A. I think those dates were pretty reasonably 
close together, as I remember it. 

Q. Have you a picture of where they were work- 
ing at the time that you say you were there the 
fourth time? A. A picture in my mind? 

Q. Yes; irrespective of the date, now, what piers 
were they working on? 

A. The south—coming from the south end down 
toward the river, work had progressed quite reason- 
ably well on that. Coming up from the north side 
down on the abutment, the farthermost abutment 
on the north side, those were up pretty well, be- 
cause Mr. Stevens and I discussed some of the 
placing in connection with that work, and we were 
up on top of one of the piers, and he was par- 
ticularly anxious in pointing out to me how well 
a hoist was working. 

Q. Was that one of the northerly smaller piers 
or one of the larger piers in the river? 
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A. That was the piers away from the river, the 
smaller piers. 

Q. Now, going’ back to the trip—because we 
seem to have those two trips, the third and the 
fourth trips pretty close together—one you Say was 
in the fall of 1940 and the other you thought in 
September of 1940—how far had the work at that 
time progressed in pier 2? ‘That is the second one 
from the river on the south side. 

A. I don’t exactly recall until I would look over 
some pictures at that time to find the progress of it. 

Q. You do not know whether No. 2, then, was 
completed or not, as far as your present mental 
picture is concerned ? [24] 

A. My memory is that it was not quite com- 
pleted. 

Q. Coming to No. 3, which we divided into two 
parts, roughly, the base, which had the extreme 
sloping on the steel from the base on up to the top, 
where the steel was still sloping, the pier still slop- 
ing, but not so much as in the base, how far had 
the concrete been poured at the time that you were 
there, either in September or the fall of 1940, on 
Pier 3? 

A. It had been poured, I would judge; there 
are two slants. There is one slant that comes up, 
and then the inclination is not so great. It was 
about up where there was—my memory of it is 
about the place where that inclination changes. 

Q. That is, the concrete was poured about that 
far. How far was the steel up? 
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A. The steel had to be up about the lapping 
distance above that, because they were welded, and 
in my case, looking up from the platform down 
onto the steel there, I should say 20 or 30 feet, be- 
cause we were up on the platform and we looked 
down the distance of the pour of the concrete. 

@. How long were the steel bars that were then 
being used in Pier No. 3, those two-inch bars? 

A. Somewhere around 58 or 60 feet. They va- 
ried. I think some of them went to 30 feet, 40 feet, 
50 and 60—the usual length that was spliced on 
there was about 60 feet. 

Q. The 60-foot, 2-inch steel bar, such as was 
used for reinforcing on those piers, weighed how 
much? 

A. I will have to figure this a little bit. 2 times 
2, square, four square inches, multiplied by 3.4 
is 15.6 pounds per foot. 15 pounds—about 900 
pounds a bar. 

Q. A two-inch bar, then, if it is 60 feet long, 
weighs approximately 900 pounds? 

A. It weighs 15.6 pounds per foot. Steel weighs 
3.4 pounds per each square inch per lineal foot of 
length. [25] 

@. Now, you have in mind that there were on 
all those tower piers two rows of 2-inch bars sub- 
stantially around the outer edge of each pier and a 
wooden framework built inside toward which those 
bars leaned? 

A. Two and three rows. There are places where 
there are three rows. 
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Q. Three rows was only down in the base, wasn’t 
it? 

A. Reference to the plan would show you whete 
those are, but the three rows go up to quite a con- 
siderable distance, and then they start to go down 
to two rows. 

Q. How were those steel bars held in place in the 
air? 

A. They were inclined against the falsework or 
the supporting means put in position by the Union 
Paving Company. That was a part of their work 
that they had to 

Mr. Wrigley: I ask that that be stricken out 
as not responsive, ‘‘as part of their work.’’ The 
meat of this case is that the Union Paving Com- 
pany had certain work to do, according to their 
contention, and the Soule Steel Company agreed 
to do certain things according to our contention. 
That is the whole meat of this case. We ask that 
the conclusion as to whose work it was go out. 

The Court: It may go out. That is within the 
Court’s province. 

Mr. Wrigley: @Q. Can vou tell me, with refer- 
ence to the construction of what we will call the in- 
terior wooden work against which the 2-inch bars 
were leaned, if any of that 

Mr. Moore: Pardon me. There is no evidence 
that they were leaned against that. 

Mr. Wrigley: I thought this witness so testified. 
Pardon me. 
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Mr. Moore: I didn’t understand it that wav. 
[26] 
Mr. Wrigley: Will the reporter go back and 
read what the witness said, please, as to what the 
bars were leaned against? 
(Record read.) 


Mr. Wrigley: That is what I thought he said. 

Mr. Moore: He didn’t say ‘‘leaned’’; he said in- 
clined. 

Mr. Wrigley: J will use your own word, in- 
clined. Your counsel likes that. 

Q. Showing you this picture, I will just ask you 
to look at it and see if any of that work was going 
on at any of the time when you were up there. 

Mr. Moore: Pardon me. That is Pier 4? 

Mr. Wrigley: Yes. 

Mr. Moore: You mean similar work going on 
up there? 

Mr. Wrigley: That type of work. 

A. Iwas up there at the time that this type of 
work was going on. 

Mr. Wrigley: Before | examine this witness fur- 
ther, I would ask that this picture be marked for 
identification for the record. 

The Court: It may be marked. 

(The photograph was marked ‘‘ Defendants’ 
Exhibit A for Identification.’’) 


Mr. Moore: Outside of the date, Mr. Stevens, 
the superintendent on the job, said that is a fair 
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representation. We have no objection to it, your 
Honor. The date will have to be fixed. 

Mr. Wrigley: It is offered primarily, not for 
being the picture of Pier 4, but the type of work 
that was used on all that type of pier. 

Myr. Moore: There is no objection then. 

Mr. Wrigley: Q. Now, showing you again this 
picture, Mr. Soule, which is a picture of Pier 4, 
which is the last pier, [27] that, in a general way, 
depicts the type of structure on all the piers ex- 
cept those that were what we call vertical piers, 
which had the bars trulv vertical. This is a pic- 
ture of how the piers were built where they were 
slightly inclined? 

A. You are throwing quite a general classifi- 
cation together. Abutments were of one type. There 
were piers that were solid and there were piers 
that had cores in them. The larger piers had cores 
in them. Pier 4 was the one that had the inte- 
rior cores in them. 

Q. Yes. 

A. 2, 3, and 4 were of one classification; then 
there were the other solid piers, and then there were 
the abutments. So I think you would have to same 
that the form work differed on the different classi- 
fications of the piers. 

Q. We will ask, first, in a general way, the form 
work on the abutments was substantially the same, 
was it not? 

A. Abutment No. 1 was different from—that is, 
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the south abutment was different from the north 
abutment. 

Q. In what particular? 

A. Abutment No. 1 had an archway where the 
train went in. The north abutment had no arch- 
way, according to my recollection. 

Q. But except that the south abutment formed 
in part a tunnel for the railroad, the general struc- 
ture as to the steel, the steel reinforcement, the 
vertical bars, cross bars and that were quite simi- 
lar? 

A. You might call them similar, if that is the 
type. 

Q. Then taking the piers, you would divide 
those, roughly, into two types also, wouldn’t you, 
those that you would say are more or less truly 
vertical and had not only vertical steel but had 
horizontal steel in them, and then piers such as 
2, 3, and 4 that were sloping all the way to the top 
and which had the cores [28] in them? 

A. Mr. Wrigley, I think that if you want a de- 
tailed description of the piers, reference to the plans 
should be made. Some of them had some big hori- 
zontal beams in them, there—vou might call them 
bracing beams—that in a true description of the 
different piers we should take them piece by piece 
to have a true classification of them. 

Q. Coming to my question that I was leading 
to, this depicts in a general wav those piers that we 
would say had the slightly sloping steel in them, and 
eores, does it not? 
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A. Piers 3 and 4 were similar and they had a 
base on them; then there was one inclination, and 
then that inclination became less as they went up. 
IT count piers 3 and 4 very similar. 

€). They are the real deep piers on the river’s 
edge on the south side? 

A. Those are the tall piers on the job. 

Q. In this picture, these upper numbers, where 
it is marked ‘‘Elevation 903,’’ that illustrates your 
steel up there at the top, doesn’t it? 

A. These are what we call the perimeter steel 
in the piers which lapped at different elevations. 

@. All your steel was perimeter steel on all 
those jobs, was it not? 

A. Not entirely. You had horizontal bars in the 
base of the piers. 

@. Piers of this type. 

A. Then you had your cross walls around the 
cores, and they had horizontal bars around together 
with tie bars attached to them. 

@. Referring to your 2-inch reinforcing steel, 
was that placed in place on these sloping piers ex- 
cept around the perimeter of them? 

A. Only around the perimeter. 

@. And that steel, weighing around 900 pounds, 
each bar would be inclined against wooden false- 
work ? 

A. Ut would be supported against the falsework 
used in the pouring by the Union Paving for [29] 
their core. 
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The Court: Q. In what way were they sup- 
ported ? 

A. The inclination—when you put a bar, your 
Honor, that is just off from a horizontal, the weight 
is very little. What we call in engineering terms 
a horizontal component, is very small. 

Q. In your own way, just tell me how it con- 
tacts the wooden framework. 

A. The Union Paving Company built a steel 
rail of 30 or 40 pounds in these verticals coming 
up, with 10-foot centers in each direction. They 
welded on a little angle lug to this vertical mem- 
ber, and then they put a ledger attached to each 
one, and then a framing built of 2-inch plank over 
the top of that, which the workmen used to run 
their buggies on, and from which they poured their 
concrete. On that, of course, there would have to 
be a certain amount of bracing, because you just 
can’t have a spindle sticking up on that; it has to 
be cross-braced to take the weight of possibly wind 
or the action of the concrete buggies as they go over 
there, and over a big area, of course, that makes 
quite a stable structure. It is what we eal] quite a 
stable framing. So these bars coming up, just 
against this part, in the inclination up there, hasn’t 
a large amount of horizontal component, as we call 
it. As soon as the concrete core is up in here, it 
takes vertically all the stress, because they then 
become embedded or fixed in that part, so that then 
that relieves some of the core. The further wp that 
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goes, the more embedment, of course, the more the 
fixedness or security in the concrete. 

Mr. Wrigley: Q. Referring back again to a 
picture of this kind, was it possible to support that 
steel in place, there, the two rows around the out- 
side of those piers, without inclining it against 
the wooden falsework inside? 

A. Yes, sir. [80] 

@. How? 

A. We had two different procedures in mind. 
Originally, when we figured the job, before the bids 
were let, we called in the chief engineer of the 
Pacific Gas & Electric Company, O. W. Peterson, 
and his assistant engineer, Capacomer. We designed 
for the first section a triangular piece—your Honor, 
IT am a kind of engineer; I am used to drawing dia- 
grams and so on—but this was a triangular piece 
with just the inclination that these parts took, and 
we had a piece coming down in here, and then we 
had what we called a small frame bent that we 
rested these against to get started. The minute we 
got started and the embedment of the concrete came 
up for a distance, we used what we called a jumbo 
in each of the diagonal corners. 

The Court: Pardon me, Counsel. 

(Discussion off the record.) 


The Witness: ‘These two jumbos in the diagonal! 
corners had a boom on it, and when the radius cams 
out opposite, they overlapped in the middle. This 
jumbo over here could be used to raise the other one 
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coming up in certain bars here in the corner. We 
used these bars to carry our jJumbos and to hft the 
steel up to have it placed in there, because with all 
these bar's sticking up, and they lacked the different 
elevations, this was the solution and means that was 
devised by Mr. O. W. Peterson and his assistant 
engineer. 

We also designed, after the bid meeting, to ascer- 
tain the comparative costs of the two methods, a 
complete steel tower all braced similar to what you 
find in one of these transmission towers. It would 
in all respects look just like a transmission tower, 
and then we lean the bars and have them supported 
on all the different sides. 

We calculated the costs of the two methods and 
had those [31] available for our use. 

@. Were you ever on that job at any time when 
they were raising the steel on piers 2, 3, or 4 when 
they were, we will say, a hundred feet up in the air, 
or 75 feet up in the air? 

A. Might I have reference to that plan? These 
elevations are a little bit confusing—so that J may 
answer his question most carefully. 

Mr. Moore: What plan do you refer to? 

The Witness: That white sheet I have, Mr. 
Moore. 

Myr. Moore: The drawing, do you mean? 

The Witness: Yes. 

The Court: If you want to put it on that 
board. 
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The Witness: I think I can put it right here for 
reference, if I may. This plan gives 25-foot inter- 
vals in elevation. Now, may I 

Mr. Wrigley: Q. Were you ever on this job at 
any point where they were placing steel, we will say, 
100 feet above what we call the base on 2, 3, or 47 

A. Yes, sir. 


@. Then you saw how the steel was being placed? 

A. Yes. : 

Q. By the Soule Steel Company? 

A. Yes, sir. 

Q. Is it your testimony that this steel did not 
learn very heavily against the inside framework ? 

A. Precisely it leans in comparison with the 
amount which is off the vertical, and is measured in 
terms of mechanics as to the weight of the bar in 
comparison with a component. That bar comes 
down there. We take a vertical in here, and the 
amount which represents the component across in 
here is the amount that it presses in a vertical di- 
rection. That is the law of mechanics. 

Q. Forgetting the law of mechanics and coming 
to this job, at a point, we will say, 100 feet above 
the base, was it possible [32] for you to place the 
2-inch reinforcing bars all the way across one side 
without at the same time placing the bars on the 
opposite side to counteract that weight? 

A. [am going to answer your question in two 
ways for this reason: It is possible, yes. It is not 
the practical way to do it. You can make a bracing 
to place all of the bars at one side, if you so desire, 
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which takes the load in transference through vour 
framed action to the other side. That 1s done many 
times. 

Q. On this job wasn’t it absolutely necessary, not 
only to counterbrace all the 6 by 6 falsework with 
2 by 6’s, and, in addition, at the time you placed it 
on one side, almost immediately to place it on the 
other side to counterbalance that weight? 

A. To what do you refer when you say by 6’s? 

(. The 6 by 6 cross pieces that hold the 2 by 2 
steel apart? 

A. It would be the practical way to do it, Mr. 


Wrigley. 
Q. Isn’t that the thing that was done up there all 
the way ? A. Yes, that is correct. 


@. After you left the base, wasn’t that done all 
the way to the top on every one of the so-called slop- 
ing piers ? A. I take it that it was, yes, sir. 

Q. Now, you have stated that the upright rails 
on 10-foot centers—they were held apart by what 
you call 6 by 6 crosspieces of wood, weren't they ? 

A. I wouldn’t believe they were 6 by 6’s. 

@. Did you see any of them? 

A. I should believe they would be about—a 
ledger wouldn’t be in a square shape, because it 
wouldn’t be economical to do it that way. They 
would be more in a 2 by 10 or 2 by 12. 

Q. Did you see any of the interior falsework on 
any of the piers 2, 3, or 4? A. Yes, I did. 

Q. Just, first, a general question before I have 
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it marked [33] for identification. Were you ever on 
the job and saw any work of that kind going on? 

A. I was more interested in our steel part, and 
I walked over this part, and it had planking on, and 
I didn’t get down to examine that more in particular 
detail, because I wasn’t particularly interested in 
that part. 

Mr. Wrigley: Before I examine further, I ask 
that this picture be marked next in order for identi- 
fication. 

(The photograph was marked ‘‘ Defendants’ 

* Exhibit. B For Identification.’’) 


_ Mr. Wrigley: Q. Showing you, Mr. Soule, this 
picture which has been marked Defendants’ B For 
Identification, and pointing out first what we call 
the girder running from the steel work to the steel 
work across at various distances in both directions, 
that was all 6 by 6, wasn’t it? 

A. I didn’t examine it; to my knowledge, I do 
not positively know. 

@. Now, those 6 by 6’s in the two directions were 
held by braces, 2 by 6 braces, or do you know? 

A. From the dimension here to the dimension 
there, that would look like about a 2 by 6. 

Q. Now, tying in from the ends of what I have 
referred to as 6 by 6’s to this wooden bar along the 
steel work, that is what we call a template 

A. That is correct. 

Q. Between the steel bars, there being two rows, 


you will remember, all the way around, these larger 
bars, there is what we call a spacer? 
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A. Comrect: 

The Court: There is one difficulty about it. You 
are familiar with this matter and I am not, and you 
are examining this witness. 

Mr. Wrigley: I am frank to say that is correct, 
and I am not only familiar in the sense of studying 
it, but also seeing it, personally, on the job. [84] 

The Court: Since I finally have to determine this 
matter, it is well to familiarize me with it so that I 
may follow the testimony. 

(Discussion off the record.) 

The Court: We will take an adjournment until 
two o’clock. 

(A recess was here taken until 2:00 o’clock 
p.m.) [34a] | 


ey 


Afternoon Session 
2:00 O’Clock P. M. 


Mr. Moore: I have this model, your Honor. We 
might explain it to your Honor if your Honor 
eares to. 

The Court: I don’t believe so. Proceed. 


EDWARD L. SOULE, 
recalled ; 
Cross-Examination (continued ) 

Mr. Wrigley: Wi5ull the Reporter just read the 
last couple of questions and answers, please, so J can 
see just exactly where we left off ? 

(Record read.) 
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Mr. Wrigley: Q. Now, Mr. Soule, since you 
were on the stand this morning have you examined 
your memorandum or diary to verify the dates that 
you were up there? A. No, L-have not. 

Q. On any occasion when you were there after 
January 6, 1940, did you have any conference or 
conversations with Mr. Dowling at any time on the 
job? 

A. Yes, I had conversations with Mr. Dowling 
on the job. 

Q. Which trip was that after January 6, 1940, 
that being the date of the contract? 

A. I always made a point to look up Mr. Dow- 
ling when I was up there on the job to find if he was 
there. I have no particular refreshment of mind 
to know more than I would generally ask him how 
was everything going on the job. 

@. Have you any recollection of ever having seen 
him on that job after the date of the subcontract? 

A. Yes, I think that I saw him at least once that 
I recall—— 

@. Where? 

A. 1 remember the blacksmith shop was set 
up and I remember of having gone by that black- 
smith shop and meeting him down at one of the 
piers. [35] 

Q. Was that the second, third, or fourth trip? 

A. I eouldn’t recall, until] I would look over the 


correspondence as to that. 
Q. Who was present at the time you met him on 
the job there? A. What was that question ? 
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Q. Who was present besides Mr. Dowling? 

A. I was there with Stevens. 

Q@. You were there with Mr. Stevens at that 
time? A. Yes, I was with Earl Stevens. 

Q. Who was with Mr. Dowling, if anybody? 

A. I have no special recollection until] I would 
refresh my mind by some incident. : 

Q. Do you know Mr. Hunt, who sits at the end 
of the table? A. Yes. 

Q. Connected with the Union Paving Company ? 

A. That is correct. 

@. Did you ever meet him on that job at any 
time? 

A. JI saw Mr. Hunt in the office. He had charge 
of the engineering. 

Q. Did you have any special conversation with 
him, that you remember ? 

A. We took up with Mr. Hunt relative to an 
agreement we had about the pouring of the seals in 
the bottom of the footings, as I recollect, on the job. 

Q. The footings or seals of any particular pier, 
or just generally ? 

A. No, that was a general item, because we 
wanted to know about how we were going to hold 
those bars, and I generally wanted to know how the 
progress of the piers was contemplated. That would 
lead us to know what man power to put on the work. 

Q. Showing vou a carbon copy of what purports 
to be a letter from Union Paving Company to Soule 
Steel, do you remember the receipt of the original of 
that letter? 
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A. I don’t particularly remember the receipt of 
this letter, and it might be that our mail is being 
opened and this would apply to the accounting de- 
partment, and it would go direct to those in the 
accounting [86] department. This was regular 
standard form on all government work. We sup- 
plied payrolls to those in charge of the government, 
so this would be sort of a routine matter. 

Mr. Wrigley: This first letter I would hke to ask 
that it be marked for identification—I will read it— 
it starts a conversation or correspondence, subject to 
their verifying that they have the original. 


“January 8, 1940 
‘‘Soule Steel Company, 
1750 Army Street 
San Francisco, California. 
Re: Pit River Bridge—Piers & Abutments— 
Contract No. 12r-10788. 


‘‘Gentlemen: 

‘“‘We enclose herewith a copy of a letter received 
from the Acting Construction Engineer of the Bu- 
reau of Reclamation, U. 8. Department of The In- 
terior regarding weekly payrolls and also a sample 
eopy of the affidavit required, in connection with 
your sub-contract on the above project. 

‘‘Kindly arrange to comply with these instruc- 
tions and if any further information is required 
please advise. 

‘*Yours very truly, 
“UNION PAVING CO. 
és By L.”’ 
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I merely ask that this be marked for identification 
at this time. | 
(The document was marked ‘Defendants’ 
C For Identification.’’) 


Mr. Wrigley: Q. Showing you what appears to 
be a letter of the Soule Steel Company—— | 
A. I remember this letter. 
@. And that is your signature? 
A. That is correct. 
Mr. Wrigley: We offer this as our next exhibit 
in order. 
(The document was marked ‘ Defendants’ 
Exhibit D”’ in evidence.) [37] 


Mr. Wrigley: This letter is on the letterhead of 
Soule Steel Company, addressed to Mr. Joe Dow- 
ling, c/o Union Paving Co., Babcock Building, San 
Francisco, under date of January 8, 1940: 


‘‘Dear Joe: 


Subject: Pit River Bridge 

‘‘Had some conversation with Mr. Woolridge of 
Columbia Steel Company today and he expressed a 
desire that you write him a letter stating that you 
have sublet the installation of the reinforcing steel 
on the above job to us. 

‘This wil] facilitate our relationship with them to 
the end that we will get the information at the 
earliest possible time. 

‘‘Sincerely yours, 
“SOULE STEEL COMPANY, 
“By Edw. L. Soule.’’ 
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Q. Showing you what purports to be a letter of 
January 12, 1940, on the letterhead of the Soule 
Steel Company, that is your signature at the bottom, 
isn’t it? A. That is correct. 

Mr. Wrigley: We offer this as Defendants’ Ex- 
hibit next in order and ask that it be marked. 

(The document was received in evidence and 
marked ‘‘ Defendants’ Exhibit E.’’) 


Mr. Wrigley: This is a carbon copy of a letter 
on the letterhead of the Soule Steel Company, dated 
January 12, 1940: 


“Mr. Ralph Lowry, 
Construction Engineer 
U.S. Department of the Interior 
Bureau of Reclamation 
Redding, California 


Re: Abutments and Piers, Pit River Bridge. 


Dear Sir: 

‘In accordance with the advice given you in Union 
Paving Company’s letter of January 8th, 1940, we 
have contracted to do the placing of the reinforcing 
bars in the [38] above mentioned project. 

‘“‘We are desirous of receiving promptly three 
copies of the blueprints in the larger scale of all of 
the piers that you have available at the present time. 
We also desire three lists of the cutting and place- 
ment lists. 

‘““We shall thank you to have these delivered to 
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Mr. Hunt of the Union Paving Company at the job- 
site or it may be more convenient, if satisfactory to 
you, that these be sent to us direct. 

‘*Sincerely yours, 

“By Edw. L. Soule.’’ 


And a carbon copy of Union Paving Company, San 
Francisco, which is this copy. 


Q. Showing you next, Mr. Soule, what purports 
to be a carbon copy of a letter dated January 16, 
1940, can you identify that as your signature at the 
bottom ? 

A. That is a letter which I dictated and sent to 
them. 

Mr. Wrigley: ‘This letter is on the letterhead of 
the Soule Steel Company: 


“‘Mr. A. J. Guy, Purchasing Agent 
Bureau of Reclamation 
Redding, California 


Re: Abutments and Piers, Pit River Bridge 


‘*Dear Sir: 

As you probably know, we have subcontracted for 
the work for placing the reinforcing steel for the 
above job from the Union Paving Company. At 
present we have a list ofthe reinforcing steel which 
has been purchased from the Columbia Steel apply- 
ing to this job. May we please request that you 
send us at the earliest possible time the releases on 
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all of the other material, [389] telling us the number 
of bars, sizes and lengths, carloads in which the ma- 
terial was shipped, what source, and the weight of 
the material. 

‘‘As we now understand it, some of the material 
has been shipped by Pacific States Steel Corpora- 
tion and by Colorado Fuel & Iron Company. 

‘“Will you also give us advance notice when you 
expect to release any shipments of material. We 
hope that an arrangement will be so worked out 
whereby we will, through the Union Paving Com- 
pany, be able to project our requirements ahead and 
not have releases come except at a certain time be- 
fore the material is needed for the construction of 
the work. 

‘“‘If you have made any releases for further ma- 
terial other than the reinforcing already at Redding 
and jobsite, we shall indeed be glad to have you 
notify us of these releases. 

‘‘Sincerely yours, 
“SOULE STEEL COMPANY, 
“By Edw. L. Soule.”’ 


We offer this as our exhibit next in order. 
(The document was received in evidence and 
marked ‘‘Defendants’ Exhibit F.’’) 


Mr. Wrigley: Q. These letters are, to the best 
of your belief, correctly dated ? A. Yes, sir. 
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Q@. Now, Mr. Soule, your counsel has been asked 
to produce a letter of February 5, 1940, to J. K. 
Welding Company, and he does not seem to have it 
mis file, and I do not seem to have a copy of it, 
either, but it may be when I give you the substance 
of it you may recall such a letter; on February 5, 
1940 you wrote a letter to J. K. Welding Company, 
notifying them, among [40] other things, that a suit- 
able frame was necessary to hold up the steel bars 
being put in by the Soule Steel Company. Do you 
remember such a letter? 

A. A letter of February 5th addressed to—— 

Q. J. K. Welding Company. 

A. J.K. Welding Company—I do not recall such 
a letter at the moment. I turned all my files over to 
Mr. Moore. 

Mr. Wrigley: Mr. Moire said he will go through 
his records and see if he can find it. 

Mr. Moore: JI might say I looked for it at noon- 
time and was not able to locate it. I found a letter 
of March 5th. 

Mr. Wrigley: That is another matter. 

Q. Iam showing you, Mr. Soule, a carbon copy 
of a letter on my letterhead dated October 28, 1940, 
addressed Soule Steel Company, signed Union Pav- 
ing Company by A. Lawton, and down in the lower 
corner, receipt by, apparently, Mr. Stoddard, of 
your office. Do you remember that letter? 

A. Whether [happened to be out of town on Octo- 
ber 28, 1940 I do not know. This is Mr. Stoddard’s 
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writing, and that is sufficient evidence that we re- 
eelved the letter. 

My. Wrigley: We offer this as Defendants’ Ex- 
hibit next in order, not to prove the facts therein 
stated, but merely as showing that at that time we 
were making certain claims and contentions. 

My. Moore: I am going to object to it for two 
reasons: No foundation has been laid. It is a let- 
ter taken out of the clear. No dispute was going on 
at that time. I think the letter is a part of the gen- 
eral picture and there has to be a foundation of the 
circumstances under which it was written. 

Also it claims lack of due diligence in the matter, 
which is [41] not germain to any of the allegations 
of the complaint and answer. If it is germain to 
anything, it is to the cross-complaint, and there is 
no allegation in the cross-complaint that this letter 
directly pertains to. In other words, Mr. Wrigley 
is now stepping over into his cross-complaint, your 
Honor, rather than the complaint and answer. I 
take it he has to affirmatively prove his cross-com- 
plaint, and this letter has to do with that situation, 
and has nothing to do with either the complaint or 
answer. 

Mr. Wrigley: That is not correct, your Honor. 
That is not the intention of the offer of proof. This 
letter is intended as fixing adate and showing at that 
very time when this letter was written we were hav- 
ing a disagreement over who was responsible for 
this interior falsework. They were not going ahead 
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because it wasn’t their duty to do it. They said the 
Union Paving Company had to do it, and the Union 
Paving Company said they had to do it. 

Mr. Moore: Just a minute. That is what I ob- 
jected to. Mr. Wrigley is putting himself in the 
position of a witness and testifying to the circum- 
stances under which this was written, and that is 
exactly my point, your Honor. There is no founda- 
tion laid for the introduction of this letter at this 
time. At the proper place there will be no objec- 
tion made to it; but he is taking a letter not having 
to do with the time of the contract, a letter written 
ten months later—eleven months pretty near—Octo- 
ber 28, 1940—and offers it when he has not con- 
nected it up in any manner, and, as I say, there is 
no argument that there was a dispute at that time 
on that point, but that is a matter of their cross- 
complaint, not in rebuttal to our affirmative case. 

The Court: I will sustain the objection at this 
time. [42] 

Mr. Wrigley: Before the Court sustains the ob- 
jection, I just want to make a statement of my 
theory on this letter. Their theory is that thev 
earned $22.50 a ton by doing certain work. Our 
theory is they did not earn $22.50 a ton because they 
did not do the work contracted for, but did a lesser 
work, and this letter is offered to show that we were 
complaining at that time that they were not doing 
certain work that they were required to do. 

The Court: I sustain the objection at this time. 
You may renew our offer at the proper time. 
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Mr. Wrigley: May I ask at this time that this 
be marked for identification ? 
The Court: It may be admitted and marked for 
identification. 
(The document was marked ‘ Defendants’ 
Exhibit G For Identification.’’) 


Mr. Wrigley: Mr. Moore, have you a letter dated 
November 8, 1940, from the Union Paving Company 
to Soule Steel Company? My copy has a lot of pen- 
cil marks no it. 

Mr. Moore: Yes, I have seen that. Go ahead 
and use it. I have it, I know, some place. 

Mr. Wrigley: There are a lot of pencil notes that 
are on this copy that were not on the original. 

Mr. Moore: Yes, they were not on there. 

Mr. Wrigley: @. Mr. Soule, showing you a car- 
bon copy of a letter, presumably dated November 8, 
1940, addressed to Soule Steel Company, from 
Union Paving Company, disregarding the pencil 
notes that are there, was such letter received by the 
Soule Steel Company—when I say ‘‘such letter,’’ I 
refer to the original of that letter ? 

A. JI believe that this letter was received. It 
seems to me like I remember it. [43] 

Mr. Moore: Lam going to make exactly the same 
objection. It is a letter going along exactly the 
same lines, and goes to the dispute, vour Honor. It 
is part of the same thing. The situation existed and 
developed back in October and November. It is 
part of their counter-claim. 
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Mr. Wrigley: I think the Court ought to know 
the contents of this letter and know the purpose for 
which it is offered before it goes on. You are not 
making any objection that this is not the original ? 

Mr. Moore: No, I am making no objection on 
that ground. 

Mr. Wrigley: Letter dated November 8, 1940. 


‘*Soule Steel Co. 
1750 Army Street 
San Francisco, California 


“‘Gentlemen: 

‘‘Concerning your various charges for placing 
reinforcing steel on the Pit River piers and abut- 
ments. 

‘“We have many counter claims against your com- 
pany which we are desirous of adjusting as soonas 
possible and before settlmg your account. To this 
end we would appreciate an engagement for a meet- 
ing with someone in authority from your company, 
Mr. Stevens and ourselves. 

‘‘Awaiting your pleasure in the matter, we are, 

‘*Vours very truly, 
“UNION PAVING CO. 
‘“By J. W. Desmond.’’ 


Now, the purpose of this offer is to prove that in 
1940, as of this time, there was a disagreement, and 
our people were then making counter charges 
against them for installing this interior falsework. 
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The Court: Counsel admits that, but the objec- 
tion is the [44] proper foundation has not been laid 
here, and this has to do with your cross complaint 
and has to do with the order of proof, and I will 
sustain the objection on the same grounds that I 
did the other letter at this time. 

Mr. Wrigley: The offer was made on the same 
theory, namely, that they did not earn $22.50 be- 
cause they did not earn $22.50 a ton. 

The Court: You will have an opportunity to 
make the offer at the proper time. 

Mr. Wrigley: We would then ask at this time 
the letter, without the pencil notes, be marked for 
identification. 

The Court: It may be marked. 

(The document was marked ‘Defendants’ 
Exhibit H For Identification.’’) 


Mr. Wrigley: Q. JI am showing you, Mr. Soule, 
the original of the letter written by me to the Union 
Paving Company, which has a notation on it, ‘‘Car- 
bon copy, Soule Steel Company.’’ Did the Soule 
Steel Company receive that carbon copy of that 
letter ? 

A. This letter stipulates that you talked to Mr. 
Stoddard and then 

Mr. Wrigley: The question is 


The Court: Just a moment. Keep in mind the 
question. The reporter will read the question. 
(Question read.) 
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A. I think that is a matter of fact in searching 
our files. I can’t answer. 

Mr. Moore: J will stipulate that I have a copy of 
that letter. It was turned over to me either out of 
Mr. Thelen’s or Mr. Soule’s file. 

Mr. Wrigley: Mr. Thelen had it. [45] 

Mr. Moore: Probably Mr. Thelen’s file. I know 
I have read it. 

Mr. Wrigley: Q. Mr. Soule, did you read this 
letter through ? 

A. Not entirely. J will be glad to do that. 
(After reading:) What was your question, Mr. 
Wrigley ? 

@. The question was, have you read this letter 
through ? A. Yes. 

Q. Did you notice the date on this letter, April 
12, 1941? A. Yes, sir. 

Q. At that time and prior thereto it is a fact that 
there was a difference of opinion between the Soule 
Steel Company, on the one hand, and the Union 
Paving Company on the other, as to the interior 
falsework, is that correct ? 

Mr. Moore: I think the question is improper— 
difference of opinion. I said there was a dispute. 
I think it calls for a conclusion. Counsel is at- 
tempting to go into their cross-complaint, your 
Honor, and asking for facts that have nothing to do 
with this phase of the case. 

The Court: He has admitted that there was a 
dispute at that time. 
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Mr. Wrigley: And that Union Paving Company, 
throughout this entire period, was contending that 
the Soule Steel Company was obliged to put in that 
interior falsework ? 

Mr. Moore: No, I am not going to make a 
staipulation as to that, because that is a matter of 
proof. 

Mr. Wrigley: No, that they were not contending 
that. 

Mr. Moore: You say this entire period. Your 
Honor, that would mean making a stipulation going 
into a great many ramifacations. It is a matter of 
the cross-complaint. I am not going to object to 
your proving your cross-complaint, but I do [46] 
object to it at this time because it is an improper 
order of proof. 

Mr. Wrigley: Your Honor, it is not offered on 
the cross-complaint, at all. It is offered as our de- 
fense that they have not yet and never did at any 
time do the work entitling them to the $22.50 a ton 
they are suing for. In other words, it is our answer 
to their complaint. 

The Court: The form of your question is general. 
You asked was there a misunderstanding, or some- 
thing, or was there a discussion. Counsel answered 
it by saying there was a dispute at that time, and 
that is what you expected to prove, isn’t it? 

Mr. Wrigley: And to further proof—which he 
does not want to stipulate to,—that Union Paving 
Company was contending that Soule Steel Company 
was supposed to do that work or pay the cost. 
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The Court: He answered that by saying vou 
have to present your proof. 

Mr. Wrigley: And that is the question I asked 
this witness, if that is not the fact. 

The Court: That what is the fact? 

Mr. Wrigley: That Union Paving Company, at 
that time—we will say starting with October, 1940 
up to the date of these letters—was not contending 
that Soule Steel Company had to put in that false 
work or pay for it. 

The Court: He answered that by saying it is too 
general. 

Mr. Moore: I answer further, your Honor, by 
saying the further situation is we have proven by 
the Government records that this amount of steel 
was put in. Now, if they have a cross-complaint 
that they did work that we claim they should have 
done, [47] that is a matter of cross-complaint and a 
matter of proving it. 

The Court: That is the order of proof, there is 
no doubt about that. 

Mr. Wrigley: It is not offered on our cross- 
complaint. It is offered on our denial that they 
have earned $22.50 a ton. We deny that they earned 
$22.50 a ton or that they have done the work. 

The Court: Proceed with your proof. 

Mr. Wrigley: Q. Mr. Soule, at any time after 
April 6, 1940 did you, personally, have any discus- 
sion with any representative of the Union Paving 
Company with reference to the interior false work? 

A. After April 6th—— 
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Q. After January 6th. 

A. Oh, January 6th. J thought vou said April 
6th. 

The Court: January 6, 1940. 

Mr. Wrigley: Q. When they made the contract. 

A. Yes. 

Q. With whom did you have a discussion? 

A. Mr. Dowling. 

Q. Tell us the place where that discussion took 
place. 

A. Iwas in the East during the time an accident 
occurred when the Union Paving Company was 
moving up—— 

Q. The question was, fix the date. 

The Court: @. Can you fix the date approxi- 
mately ? 

A. I think it was November 15, 1940, but that is 
a matter of definite record, Mr. Moore, at the time 
the accident occurred and a man was killed. 

Mr. Moore: Maybe we ean stipulate it was Oc- 
tober 15th, wasn’t it? 

The Witness: October 15th. That was the time 
the contention began and the Union Paving Com- 
pany then said we had the obligation of building the 
interior or the cost of that interior [48] falsework, 
and it wasn’t until that time that that question 
came up. 

Mr. Wrigley: Q. Now, you are speaking for 
yourself, personally, when you say it did not come 
up before then, aren’t you? 
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A. I had never heard anything about it. 

Q. Now, continuously from that time on, isn’t 
it a fact that Union Paving Company claimed that 
Soule Steel Company, under its contrart, was 
obliged to put in that interior falsework, or pay 
for it? 

A. I believe that was the scheme of things. 

Q. And isn’t it a fact also that they refused to 
pay your bills that you billed them, because of their 
claim against Soule Steel Company for this interior 
falsework ? 

Mr. Moore: I think that is an objectionable ques- 
tion, calling for the conclusion of the witness, your 
Honor. 

The Court: Read the question, Mr. Reporter. 

Mr. Moore: We will stipulate you would not pay 
the money. 

Mr. Wrigley: Because 

Mr. Moore: The letters and all the rest—there 
was a dispute going on, and they would not pay the 
money. They claimed it was Soule’s obligation to 
build the framework, and we will stipulate Soule 
just as vigorously contended it was their obligation 
and they held up the money and they haven’t paid 
it yet. 

Mr. Wrigley: I think that would be a correct 
statement, that they billed and claimed they had the 
money coming, and we claimed they hadn’t earned 
it yet. 

The Court: There is no dispute about that. 
That is the reason we are here. 
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Mr. Wrigley: That is why we are here. 

Q. Showing you, Mr. Soule, a carbon copy of a 
statement gotten [49] up by Union Paving Com- 
pany, which purports to be their various charges 
that they make against the Soule Steel Company, 
have you seen that statement ? A. Yes, I have. 

Q. Without going into the correctness of the 
figures, Mr. Soule, and referring now to Pier 1, did 
Soule Steel Company pay the cost of the labor for 
installing the interior falsework? 

Mr. Moore: I am going to object to that, your 
Honor, as improper order of proof, coming back to 
their cross-complaint, attempting to prove as—— 

Mr. Wrigley: It is not the cross-complaint. 

Mr. Moore: It is the cross-complaint. 

Mr. Wrigley: It is our auswer to your com- 
plaint. 

Mr. Moore: You do not allege anything in your 
answer that you can point to that justifies this. 
You have a cross-complaint for the exact amount 
you have owing you: $61,112.62, and this is a bill 
rendered, and it has to do with the cross-complaint 
on which they are suing. We agree there was a dis- 
pute. 

Mr. Wrigley: May it please your Honor, in their 
complaint they allege that: 

“Phat between January 6, 1940 and May 31, 1941, 
plaintiff, acting under and in accordance with the 
terms and provisions of said subcontract of January 
6, 1940, furnished and supplied all of said labor, 
materials, tools and equipment and performed all 
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of said services to and for said Union Paving Co., 
all of which were necessary for and were actually 
used in the prosecution of the work provided for in 
said contract of November 4, 1939, and that Union 
Paving Co. contracted and agreed to pay to plain- 
tiff for the same the sum of $124,393.13; that, at the 
special instance and request of said Union Paving 
Co. [50] plaintiff sold and delivered certain addi- 
tional goods, wares and merchandise and performed 
certain additional services to and for said Union Pav- 
ing Co., all of which were necessary for and were 
actually used in the prosecution of the work pro- 
vided for in said contract of November 4, 1939, hav- 
mg the reasonable value of $671.84 and that said 
Union Paving Co. promised and agreed to pay said 
sum to plaintiff for the same; that on May 31, 1941, 
plaintiff furnished the last of said labor, materials, 
tools and equipment and performed the last of said 
services hereinbefore in this paragraph referred to; 
and that plaintiff has fully performed all the 
terms and conditions of said subcontract by it 
to be performed.’’ 

Now, in our answer we admit the extras in the 
ainount of $671.84. We deny specifically their al- 
legation that they did $124,393.13 worth of work, 
and we deny specifically that they fully performed 
all the terms and conditions of said subcontract. 
Now, that is our denial to their complaint, and we 
submit that our evidence is directed solely to that 
denial, to show that they never performed the work 
nor paid for the work entitling them to that $124,- 
000, the issue raised by the complaint. 
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Mr. Moore: Their answer, your Honor, contains 
a general denial, but they admit that Soule fur- 
nished and supplied certain of said labor, materials, 
tools and equipment. Soule alleges that they sup- 
plied all, they admit they suppied certain things. 
We say the value of that is $63,000, and then they 
deny generally the other facts. In the federal prac- 
tice, under the rules of the District Court, direct 
and unevasive answers are required. In the case of 
Jones v. Doble Company, 162 Cal. 497, where the 
plaintiff sold the defendant certain structural steel, 
and so [51] forth, in accordance with certain spe- 
cifications, and alleged in the complaint that they 
had delivered all of the materials agreed upon, 
and the answer denied that they had delivered all 
of the materials agreed upon, the court said: 

‘This is an insufficient denial and is equivalent 
to an admission that substantially all were deliv- 
ered. The omission of a single rivet or bolt would 
satisfy the denial.’’ 

Tn Boscus v. Bohlig, 173 Cal. 687, which was an 
action to foreclose a mechanic’s lien, the complaint 
alleged that the plaintiff had duly completed and 
performed all the terms and conditions of the con- 
tract. The defendant denied that he had performed 
all the conditions of the contract, and the court 
said at page 690: 

“The attempted denial that plaintiffs had duly 
kept and performed all the terms and conditions 
of their agreement was utterly insufficient. It 
amounted to an admission that substantially all of 
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the terms and conditions of the contract had been 
duly met and executed.”’ 

Now, that is the only denial that is in the com- 
plaint. 

We have alleged in the complaint the contract 
at $22.50 a ton. We have proven the total amount 
of steel. That cannot be controverted and cannot 
be questioned. They say we should have performed 
under their interpretation of the contract certain 
work that they performed; therefore, they are 
back-charging for it. So they filed a cross-com- 
plaint in the action, in which cross-complaint, after 
quoting from the contracts and the specifications 
66, they alleged: 

‘‘That Cross-defendant, Soule Steel Company, did 
not prosecute the work under said subcontract 
diligently and [52] to completion as in said sub- 
contract provided, and said cross-defendant failed, 
refused and neglected to do all work necessary and 
incident to the placing of said reinforcement bars, 
and in particular Soule Steel Company failed, re- 
fused and neglected to provide the necessary tempo- 
rary supports and supporting devices, and cross- 
plaintiff was required to and did provide and sup- 
ply the said temporary supports and supporting 
devices; and that the reasonable cost of providing 
and supplying the said temporary supports and 
supporting devices was the sum of $58,835.22.” 

The cross-complaint also contains two other sets 
of items which have to do with the interpretation 
of the contract, which, added together, come ex- 
actly to the same amount that is in this bill of 
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$61,112.62, which is the amount of their cross-com- 
plaint. 

I say, your Honor, that this testimony is not 
germain in any sense to the complaint and answer. 
It is germain solely to the cross-complaint, of which 
they have the burden of proof to prove, that we 
failed and neglected to do that work and to prove 
the items, and to attempt to prove it at this time is 
in no sense rebuttal to the plaintiff’s case. It is 
entirely a matter of the cross-complaint. There is 
no proper foundation and it is out of order in the 
matter of proof. 

Mr. Wrigley: If it please your Honor, first with 
reference to the two cases he cites, they go to the 
old basic rule, the negative pregnant; i other 
words, we allege that I owe $100 and I deny I owe 
$100. That is an admission that I owe $99.99. But 
that is not our answer in this case. We allege they 
owe $124,000. We admit they did certain work, 
and that they earned $63,000. We deny specificially 
the balance. There is no negative pregnant there. 
In other words, a specific [53] denial. 

The Court: I was going to ask you if it isn’t a 
matter of order of proof; since both sides will have 
a full opportunity to present their proof, 1 think 
the objection at this time is a good one. 

Mr. Wrigley: So the record will be clear and we 
will not be faced with the situation that we should 
have offered it on our denial to their complaint, L 
offer to prove at this time by this witness thak as 
to Piers 1, 2, 3, 4, 5, and 6 and abutment 1, that 
they never paid for any of the labor used to install 
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the interior falsework. They never paid any of the 
insurance on that labor. They did not pay for any 
of the equipment that was used on that installation. 
They did not pay for any of the lumber that was 
used. They did not pay for any of the steel that 
was used. They didn’t pay for any of the oxyacety- 
lene welding or the rods used on that interior; that 
they did not pay for any of the bolts and nuts 
used in connection with that interior falsework. 
Keep in mind we are not making any claim for 
exterior falsework to hold the concrete, this is in- 
terior falsework to hold up the steel, and we offer 
to prove, as shown by our answer, that they did 
not offer to pay for any of those things. 

Mr. Moore: We take the position, as stated be- 
fore, your Honor, the contract was on the basis 
of $22.50 a ton to install so much steel, and that. is 
the amount due us. They claim in the counter- 
claim we owe them money for work they did for 
us and therefore that is not a proper defense to 
our complaint. 

The Court: At this time I will sustain the ob- 
jection. I will let the record also show that you 
will have a full opportunity to present your proof. 
It is a matter that has to do with [54] the order of 
proof. 

Mr. Wrigley: Q. Mr. Soule, reading from para- 
graph 24 of the specifications of the contract be- 
tween the United States Government and Union 
Paving Company: 

‘Materials to be furnished by the contractor— 
The contractor will be required to furnish all form 
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materials, including oil for oiling forms; all wire, 
wire tiles; or other appliances used for holding 
forms and for securing reinforcement bars; metal 
or other temporary supports, if used, for reinforce- 
ment bars and other metalwork; welding rods for 
welding reinforcement bars; all backfill materials ; 
all gravel and broken rock or boulders for dry- 
rock paving; gravel or broken rock for drain pock- 
ets; all water used for mixing, cleaning, curing, and 
cooling concrete and mortar and for moistening 
backfill materials to be compacted; and also all 
other materials not a part of the completed con- 
struction work required for the completion of the 
contract. The contractor will be required to haul 
all of these materials as well as all of the materials 
delivered to the contractor by the Government. The 
cost of hauling all of the materials described above 
and of furnishing all of the materias required to be 
furnished by the contractor shall be included in the 
unit prices bid in the schedule for the work for 
which the materials and hauling are required.” 

Q. Asking you first, you are familiar in a gen- 
eral way and have seen the specifications and draw- 
ings referring to to these various piers and abut- 
ments on the Pit River job? 

A. Yes, I have seen the plans and specifications. 

Q. Now, was there any provision made in the 
drawings or the specifications as to how any of this 
interior falsework was to [55] be constructed ? 

A. No, there was no provision. 

Q. Speaking specifically with reference to the— 
they have been referred to as the steel rail up- 
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rights on 10-foot centers—is there any provision 
for those in the specifications as issued by the Gov- 
ernment ? A. To my knowledge, no. 

Q. Other than as they might have been used by 
Union Paving Company, or by some other con- 
tractor in the finished product, in contracting the 
finished product? They were not called for, to 
your knowledge? 

A. No, they were not called for. 

Q. Did Soule Steel Company furnish the 6 by 6 
girders tying those rails into each other, against 
which the 2-inch reinforcing bars were inclined ? 

A. We did not furnish them. 

Q. Did you furnish the 2 by 6 wooden angular 
braces that were used to brace the inside falsework ? 

A. No, sir. 

Q. Going back to your former statement, that 
you did not have the dates, you have a memoran- 
dum, have you, that fixes the dates that you were 
up at the Pit River job, the specific dates ? 

A. I could search through the file, I think, and 
fix those dates. 

Q. Didn’t you keep a dairy memorandum or a 
diary of your movements ? 

A. A young lady at the telephone kept track of 
all my telephones, and in many imstances she stated 
as to where I was. 

Q. I would ask that you check those dates for 
further examination on that question tomorrow, 
and then your counsel is going to look further for 
the letter of February 5, 1940 to J. K. Welding 
Company. That is all. 
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Mr. Moore: I have no further questions. 

The Court: Step down. 

Mr. Moore: That is the plaintiff’s affirmative 
ease, your Honor. [56] 

Mr. Wrigley: Does your Honor want to go on 
now, or shall we take a few minutes’ recess ? 

The Court: We will take a brief recess. 

Mr. Wrigley: Mr. Hunt. 


ee 


LOREN HUNT 
called as witness for defendants; sworn. 


The Clerk: Q. Will you state your name? 
A. Loren Hunt. 


Direct Examination 

Mr. Wrigley: Q. Mr. Hunt, what is your busi- 
ness or occupation ? 

A. Iam a graduate engineer of the University 
of California. 

Q. Graduate in what year? A. 1932. 

Q. Since 1932, when you graduated, you have 
been following what lines of work? 

A. Construction. 

Q. Give us principally the various types of con- 
struction work that you were on prior to the Pit 
River job. 

A. I was on the Bay Bridge for the State of 
California; | was connected with the Jomt High- 
way District No. 13, and the construction of the 
Broadway Low Level Tunnel. 
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The Court: It seems to me I heard something 
about that. 

Mr. Moore: I may say, your Honor, I recall 
having tried a case that lasted over five weeks in- 
volving that. 

A. And then after that I went to the Bureau of 
Docks and Yards, Navy. 

Mr. Wrigley: Q. At Mare Island? 

A. At Mare Island, and the Naval Air Station 
at Alameda. 

Q. What year did you first work for the Union 
Paving Company ? A. 1939. [57] 

Q. On what job? 

A. I was working in the San Francisco office 
estimating. 

Q. In connection with any particular job? 

A. Well, we figured a couple of state jobs, and 
then succeeded in getting the Pit River Bridge, 
and then I was connected with that. 

@. You were connected with the Pit River pier 
jobs beginning when? 

A. Well, I went up there in November, 1939. 

@. And you were there until approximately 
what date? 

A. I left in July, 1941, and then | returned mm 
November, 1941 and stayed there approximately 
two months, and cleaned up and moved out. 

Q. What were your duties on the job? 

A. I was in charge of the office, timekeepers, 
cost accountant, and did the purchasing, ordered 
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the miscellaneous supplies, and in general acted as 
office engineer. 

@. Did your duties there also take you out on 
a job where the piers and abutments were being 
constructed ? A. Yes, sir. 

@. Were you, personally, in contact with the 
work of construction of the abutments and the 
various piers? 

A. Will you repeat that, please? 

(Question read.) 


A. Yes. 

Q. Every day? A. Yes. 

Q. You saw, then, the work that was going on, 
and who was doing it? A. Yes. 


@. Did you keep all the records on the payroll 
of the men and what they did? 

A. I supervised that, yes. 

Q. And the purchase of materials of any kind; 
did you keep the records of those also, there? 

A. Yes, I supervised that work. 

Q. When I refer to materials, being specific, the 
lumber that was used there, and what it was used 
for? A. That is right. [58] 

Q. The so-called iron rails that were used there, 
and you saw what they were used for? 

A. That is right. 

@. And the clamps and the braces—you kept 
records of that— and the bolts? 

A. That is right. 

@. How often were the records of the men’s 
time turned in to you? A. Daily. 
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Q. Did you have occasion to check any of those 
to see if they were correct? In other words, if it 
was reported I was doing certain work, would you 
know that, or would you just take somebody else’s 
word for it? 

A. Well, you would have to take somebody’s 
word for it, but if you were in doubt you could 
check. 

Q. Did you keep a record of where the different 
types of material on that job were being used, and 
what they were being used for? A. Yes. 

@. Showing you, for example, what has been 
marked as Defendants’ Exhibit A For Identifica- 
tion, can you tell us what that depicts, which pier? 

A. Pier 4. 

@. Now, looking .at this picture, you notice a 
lot of limber showing outside, for two purposes: 
One is staging apparently for the welders, and the 
other is forms to hold the concrete, and also by 
looking closely you would identify the inside false- 
work or form work. Did you keep a record of the 
lumber that was used inside separate from the 
record of what was used outside? 

A. I would like to qualify that. 

The Court: Answer in your own war. 

A. Yes, I kept track of the material that went 
inside the pier and outside. 

@. As a matter of fact, the lumber and timbers 
that were used inside were an entirely different size 
of lumber and timber than were used outside, 
weren’t they ? 
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Mr. Wrigley: Q. Now, from what is referred 
to as the daily time sheets, this would be transposed 
to what? 

A. A daily summary that summarizes the opera- 
tion. 


@. And your daily summary 

Mr. Moore: Might we have those marked in 
some way, they now having been identified ? 

Mr. Wrigley: I think that would be well to have 
them marked. I wasn’t going to introduce the 
whole book in evidence, because they are just illus- 
trative. 

The Court: Use as much as you want to identify 
them for the purpose of the record, the daily re- 
ports, whatever they are. 

The Witness: Those are the daily time sheets. 

[61] 

Mr. Wrigley: Q. Covering what period of 
time ? 

A. Covering the period of time from 9/4/40 to 
May 20, 1941. 

Q. And from these daily time sheets what name 
did you have to give to these? What did you call 
these ? A. Those are the pick-up sheets. 

@. Those you called your pick-up sheets? 

A. Yes. 

Q. And from these they would be transposed 
then to these larger sheets, which are called what? 

A. These are the daily summaries. 

Q. Now, referring to the daily summaries, who 
made those up? 
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A. Made up by the head timekeeper. 

Q. Was he working in your place under vour 
directicn ? A. He was. 

@. In other words, this is all made up on the 
job at Pit River and brought into the San Fran- 
cisco office? 

A. That is right, they were sent in daily to the 
San Francisco office. 

Q. Those daily summaries, do they show the 
type of work, or the place the various men were 
working ? 

A. They show the type of work and also the 
place. 

Q. Now, the statement that you made up was 
made up from records such as this which you 
summarized into the statement of what you claim 
was the charge? 

A. That is right. They are made up from ac- 
eumulated records. 

Q. Now, these records of your charges for the 
item of labor, are they all made up in the same way 
from that same type of daily summaries and daily 
time cards? A. That is right. 

Q. How were the insurance items determined? 

A. The insurance item was determined on a rate 
sent to us by our San Francisco office. 

Q. Based upon that same identical payroll? 

A, Tharistichn 

Q. How were the records of the equipment kept 
on that job? Were [62] they kept on these records, 
or on something else? 
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A. They were kept on these records. 

Mr. Moore: Pardon me. What do you mean by 
‘“‘these records’’? 

Mr. Wrigley: I was going to see. 

Q@. When you refer to these records, Mr. Hunt, 
do you refer to these so-called smaller sheets, or 
do you refer to the larger daily summaries? 

A. On the pick-up sheets which you have in 
your hand, that shows the hours which the equip- 
ment works, and on the daily summaries it also 
shows the hours, but it shows our approximate cost 
of that equipment, operating cost. 

Q. In making up this statement—— 

Mr. Moore: Pardon me for interrupting—— 

Mr. Wrigley: Surely. 

Mr. Moore: I do not know whether I have my 
notes right. Do I understand the material appears 
on these sheets, or the use of equipment? 

Mr. Wrigley: Labor and equipment. That is as 
far as I have asked him on those sheets. 

Mr. Moore: I understand you to ask him with 
regard to material 

Mr. Wrigley: Not yet. 

The Court: Pardon me. Suppose you introduce 
those and mark them for the record, so that you 
can disclose what they are. 

Q. Those are the daily sheets, are they? 

A. Those are the daily sheets, yes. 

The Court: He gave the date of the first one and 
the last. Mark them for the purpose of the record, 
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so that when you refer to them hereafter you will 
know what is referred to. 

Mr. Wrigley: I think it would be well to mark 
them so we [63] can refer to them specifically. 

The Clerk: For identification ? 

Mr. Wrigley: I would say for identification was 
sufficient. 

(The documents in question were marked 
‘Defendants’ Exhibit I For Identification.’’) 


Mr. Wrigley: We would ask that this daily 
summary for identification be also marked. 

(The documents in question were marked 

‘‘Defendants’ Exhibit J For Identification.’’) 


Mr. Wrigley: Q. Now, were daily sheets and 
daily summaries kept throughout the entire job at 
Pit River? 

A. They were kept entirely at the Pit River. 

Q. I say, were they kept throughout the entire 
period? A. Yes, 

Q. These particular daily summaries do not 
eover all of them, just showing how vou kept the 
records? 

A. That is right; they are samples. 

Q. How did you keep records with reference 
to the steel that was used there? 

A. In what regard? 

Q. For example, without going into the correct- 
ness of these accounts, you make certain charges 
against Soule Steel Company for certain steel used 
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in certain piers. Where is the record, what type of 
record was kept of that steel ? 

A. The railroad steel was purchased for that 
entire purpose, with the exception of the rails 
that we had to run our ears on, which is very 
minute. 

Q. The rails to run your cars on was an en- 
tirely different sized rail, weren’t they? 

A. No, they were not. 

@. The same size? 

A. The same size. They were a 40-pound rail. 

Q. What other type of steel was purchased for 
use in that interior falsework ? 

A. We purchased some angle iron, which we 
cut up into clips to weld onto the railroad rails, 
and also in a number of [64] cases we purchased 
angle iron that was used in place of rail. 

Q. You mean as uprights? 

A. As uprights. 

Q. Now, were there any other types or kinds 
of steel purchased and used for the interior false- 
work ? 

A. That covers it, with the exception of bolts 
and nuts and miscellaneous. 

Q. What would bolts and nuts be used for? 

A. The 6 by 6’s were bolted onto these angle 
plates. The braces were bolted onto these rails. 

Q. How was the record of the oxyacetylene 
welding and the rods kept, as used on the interior 
falsework ? 
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A. The majority of the oxyacetylene was 
charged directly to the shop and then it was 
charged out as it was taken from the shop. 

Q. How was the record kept on that? Who 
kept it? 

A. The accountant. When the material was 
purchased we purchased it for a certain item of 
work, and when the invoice would come in we 
would note on this invoice where this material was 
going, and the accountant would keep track, ac- 
cumulate it. 

Q. Now, were any of the records there not kept 
under your direction for any of the materials or 
labor for the interior falsework ? 

A. I know of none. 

@. And the statement in question of these 
charges was made up by you, personally, from 
those original records ? 

A. From the summaries. 

Q. From the summaries? A. Yes. 

Q. Have you checked this carbon copy that I am 
holding to know whether that is a correct copy of 
your original summary that was furnished to Soule 
Steel Company ? 

My. Moore: Just a minute. That is a little 
broad question, a duplex question. 

Mr. Wrigley: I will agree with you. I will 
agree with the [65] last part. 

Mr. Moore: I think also it should have some 
dates attached to it. 


166 Onion Paving Co. et al vs. 


(Testimony of Loren Hunt.) 
Mr. Wrigley: I think the question has several 
objections. Would the reporter read it? 
(Question read.) 


Mr. Wrigley: I would ask that the whole ques- 
tion be withdrawn. 

@. Have you checked this summary and know 
that it is a correct summary as made up by you of 
the charges for the interior falsework ? 

Mr. Moore: JI am going to object. That calls for 
a conclusion. You say a correct summary. We 
question its correctness. 

Mr. Wrigley: If that is your objection—that 
this is a correct copy of the summary that he 
made—— 

Mr. Moore: There is no objection to that. 

Mr. Wrigley: ‘That is the intent of this ques- 
tion. 

Mr. Moore: I have no objection to that. 

Mr. Wrigley: Because this is a carbon of it. 

Mr. Moore: I have no objection to it. 

Mr. Wrigley: For the present I would ask 
merely that this be marked as next in order for 
identification. 

(The document was thereupon marked ‘‘De- 
fendants’ Exhibit K For Identification.’’) 


Mr. Wrigley: Q. Iam showing you, Mr. Hunt, 
what has been marked ‘*‘ Defendants’ Exhibit B For 
Identification.’’ I will ask you to examine that 
picture. Referring first to the so-called cross 
pieces, what size were they? 
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The horizontal members were 6 by 6’s. [66] 
And the braces were what size? 

aby 6. 

And the templates were what size? 
Usually 3 by 4. 

. And the so-called spacers, holding the bars 
apart. A. 3by 4. 

Q. Now, in making up your summary or state- 
ment of the cost of the interior falsework, did you 
charge this entire cost of all the inside lumber? 

A. All the inside lumber was charged to that 
account. 

@. A hundred per cent? 

A. A hundred per cent. 

Q. Now, referring to the upright rails, which 
the previous testimony shows was 10-foot—— 

A. 12 feet would be closer. 12 feet was the 
maximum spacing we permitted, and they varied to 
10, so 10 is all right. 

Q. What percentage of the cost of those rails 
is included in this so-called summary of yours? 

A. 100 per cent. 

Q. Now, the clips that were welded to those 
rails to hold the cross members, how were they 
charged ? 

A. They were charged 100 per cent. 

Q. Now, you have a small item in there of nails. 
Where were the nails used? 

A. Nailing the 2 by 6 braces to the 6 by 6 
horizontal members. 

Q. The nails, in other words, were spikes? 
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A. 30 penny nails. 

Q. Now, the bolts that you have charged—— 

Mr. Moore: JI don’t want to interrupt. Did 
you ask him how the nails were charged, or did 
you overlook it? 

Mr. Wrigley: What percentage? 

Mr. Moore: Yes. 

Mr. Wrigley: I will clear it up. It was clear 
to me; maybe it wasn’t clear to you. 

Q. Now, the nails, what percentage of the nails 
used to hold these [67] angular braces inside was 
charged to inside falsework? 

A. All the nails used were charged 100 per cent. 
to this account. 

Q. You mean all the nails used inside? 

A. Inside. 

Mr. Moore: May I interrupt a moment? 

Mr. Wrigley: Surely. 

Mr. Moore: When you say ‘‘this account,’’ do 
you mean they were charged on this account to 
Soule? Is that the intent? 

Mr. Wrigley: That is the intent of my ques- 
tion. 

Mr. Moore: O.K. 

Mr. Wrigley: Q. Now, the bolts that were used 
inside to bolt the 6 by 6’s, how were they charged ? 

A. They were charged 100 per cent. 

Q. To Soule. Now, did the charge for any of 
the interior falsework items include the cost of 
any of the exterior forms or scaffolding used ? 

A. Will you have that repeated, please? 
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(Question read. ) 


A. No. 

@. Did the charge summarized by you for in- 
terior falsework include any of the cost of building 
the—we eall it an elevator outside? 

A. The tower? 

Q. You eall it a tower? 

A. No, there is no cost. 

@. The exterior stairway that was used to reach 
any given height, what proportion, if any, of that 
was charged up to interior falsework ? 

A. None. 

Q. Are you familiar with the specifications of 
the Government for these various piers? 

A. Yes. 

Q. Did the specifications, or any of the draw- 
ings furnished you by the Engineers, call for any 
particular size or type or any interior falsework 


at all? A. No falsework. 
Q@. Did the specifications or drawings in any 
particular require [68] these rails? A. No. 


Q. Calling your attention now to what has been 
marked as Defendants’ Exhibit A For Identifica- 
tion, what you refer to as being the tower is this 
so-called elevator or lft that 1s outside the work, 
entirely ? A. That is right. 

@. And the boom that we see a part of there is 
what is commonly referred to as the Chicago boom? 

A. Yes. 

Q@. And that is a boom used for what purpose? 
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A. It was erected by Soule Steel to lift their 
steel, reinforcing steel. 

Q. Now, referring again to this picture, and 
particularly to the portions of it where the outside 
exterior concrete form is, can you tell by looking 
at that picture whether that is just being placed 
there to pour the conerete, or whether the con- 
crete has already been poured ? 

Mr. Moore: What is the place, may I ask? 

' The Witness: This concrete form. 
~ The Court: Frame for concrete. 

A. No, I couldn’t say definitely. 

Mr. Wrigley: Well, could your concrete at any 
time be poured at a point above where you had 
framed for the conerete outside ? 

A. It couldn’t be poured above where we have 
forms. 

Were there any inside concrete forms? 

On two piers, yes. 

Which piers were those? 

Piers 3 and 4. 

When you refer to inside forms, what are 
they commonly referred to on that job, as what? 

A. As cores. 

The Court: Q. As what? 

A. Cores, hollow sections. 

Q. In order to pour the concrete you would 
have to have that inside form, wouldn’t you? 

A. That is right. 

Q. On piers 3 and 4 only, where there are hol- 
low spaces or cores within the piers, themselves? 
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A. That is right. [69] 

Q. And that is the onlv inside form work that 
was necessary in the pouring of the concrete there? 
A. That is all. | 

Mr. Moore: I object to that question. It ealls 
for the conclusion of the witness, if I understand 
the question to mean that those are the only things 
that were necessary in order to pour awe concrete 
in such form. 

Mr. Wrigley: That was not my question. 

The Court: Read the question, Mr. Bones 

(Question read.) 


Mr. Moore: What inside form work do you 
mean ? 

Mr. Wrigley: The cores that he is talking about. 

Q. Now, with the exception of Piers 3 and 4, 
namely, the piers immediately on the north side of 
the Pit River, was there any interior form work on 
any of the other piers? 

A. No, all the other piers were solid. 

Q. What depth of concrete was permitted to be 
poured on that job at a time? 

A. 20 feet was the maximum that was placed. 

The Court: Q. What do you mean by that? 

A. Height of lift. 

Q. That is, when you are pouring your con- 
crete, do you pour the height of 20 feet? 

A. We poured the height of 20 feet, I believe, 
is the maximum we placed it. 

The Court: I just wanted to follow the ques- 
tion. 
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The Witness: Our average lift was around 12 
feet. 

Mr. Wrigley: Q. Coming to this particular 
point, at this particular elevation do you know 
whether that is correct, there, which is marked 
163 feet elevation (indicating) ? 

A. I ecouldn’t say whether it is correct or not. 

Q. At or about that elevation, namely, just as 
you are leaving the base, what thickness were the 
concrete lifts or pours? 

A. Well, the height of the lift depended upon a 
number of things. [70] In the first place, it was 
only 5 feet. That was limited by the specifications. 
' The Court: Q. Limited by what? 

A. Limited by the specifications in the base, but 
as we got above the base, the height of the lift de- 
pended upon the location of the two-inch bars, 
where they were to be welded. In general, we kept 
our lifts, lift verticals, to 12 feet. 

Q. Tell me, while I think of it, the welding job 
was not completed before any concrete went in at 
all; it progressed, did it? 

A. It progressed. We led up. The steel had to 
be placed, and then it was welded, and then the 
conerete was placed. 

Mr. Wrigley: Q. You heard the previous testi- 
mony that, generally speaking, this steel was 60 
feet long, in two tiers, overlapping in length so 
that the welds did not come immediately opposite 
each other in the two tiers; that was correct, wasn’t 
it? A. That 1s correct. 
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Q. It is also correct, isn’t it, that the steel had 
to be put up and in place before it was welded? 

A. That is correct. 

. And had to be welded before you could pour 
the concrete? A. That is correct. 

@. Now, generally speaking, how far were the 
welders ahead of the concrete pouring ? 

A. Well, we were practically on top of them. 

@. That is 

A. That is, we were waiting for the welders to 
get out of the way so we could place the concrete. 

@. Would you be starting the bottom as they 
welded the top, or would you be almost up to them 
pouring your concrete? 

A. No, you would have to come up close to the 
weld and then wait for them to weld. 

Q. The steel would then be placed above that, or 
60 feet higher, [71] would it not? 

A. That is right. 

Q. How many lengths of steel were commonly 
ahead of the pouring of the concrete? 

A. Not more than one length. 


Q. Well, you are working on one, pouring the 
concrete, and they would be how much above that? 

A. 60 feet would be the maximum. 

Q. How about the overlap? 

Mr. Moore: Q. As I understand, if I am right, 
they come up practically to where they were weld- 
ing, and then the additional rods were lower down, 
is that correct? A. That is 

@. And then you proceeded on. 
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Mr. Wrigley: Q. Looking again at this picture, 
how far would you say it is from the tops of those 
rods down to where the top of the concrete form is? 

A. Very close to 60 feet, maybe 65. 

Q. If that were only 65 feet, what would the 
length of those rods be? 

A. Those rods would possibly be 60 feet. 

Q. To what extent do those rods overlap each 
other ? A. Those rods are butt-welded. 

.Q. No, I refer to the two piers, one inside and 
one outside. 

_<A. The piers were approximately 5 to 6 feet 
apart. It varied. 

Q. The two sets of welds would be five to six 
feet apart only? A. Yes. 

Q. Now, were you, under the specifications, per- 
mitted to pour conerete all the way from the top 
of the staging down to where you were pouring it 
down here? 

A. There is nothing in the specifications that 
limits, that specifically limits the height of the flow 
of the conerete. 

Q. Were you permitted at all to pour any con- 
crete in a chute on that job? 

A. Not permitted to chute conercte. You must 
drop it vertically in a vertical enclosed pipe. [72] 

Mr. Moore: I do not like to interrupt, Mr. Wrig- 
ley; are you referring to the provisions of the speci- 
fications, or what the inspectors required ? 

Mr. Wrigley: I am referring to the specifica- 
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tions, themselves. They are quite specific in that. 
The specifications in this case detail the pouring of 
the concrete, didn’t they ? 

The Witness: I don’t understand your question, 
when you say ‘‘detail.’’ 

Mr. Wrigley: Q. Well, they told you how it was 
to be mixed, didn’t they? A. That is right. 

Q@. And they told you the different depths of the 
various concrete lifts; wasn’t that specified in the 
specifications ? 

A. The height of the lift was specified in the 
footings as 5 foot. 

Q. And it was specified also that you could not 
pour it or chute it to the place—— 

A. You couldn’t chute concrete. 

Q. That was in the specification ? 

A. That is right. 

@. Referring again to Defendants’ Exhibit B, 
and noticing that the elevation is shown there to be 
923 feet, that point in the air, was any portion of 
that staging at that time used by Union Paving 
Company for pouring conerete? 

A. No, not at that time. 

Mr. Moore: You are talking about the top lay- 
er, are you? 

Mr. Wrigley: No, the top layer on this particu- 
lar picture at this particular time. 

Q. At the time that this picture was taken, Un- 
ion Paving Company was working lower down 
pouring ? 

Mr. Moore: If he knows. 
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Mr. Wrigley: Q. Do you know where the Union 
Paving Company was working at the time this pic- 
ture was taken? [73] 

Mr. Moore: I would like to ask this question: 

Q. Were you present when the picture was 
taken ? 

A. I don't believe I was up there at the time, 
no. 

Mr. Wrigley: Q. Is that a correct picture de- 
picting what was there at that elevation of 923 feet? 

A. I believe so, yes. 

Q. As a matter of fact, that is typical of all ele- 
vations in all of the piers of that type, isn’t it? 

A. That is right. 

Q. They were all built of 6 by 6 horizontals, us- 
ing 2 by 6 braces, held up by rails, and so on. I 
ask you to examine this whole set of pictures, six in 
number, and tell me what they depict; in other 
words, which abutments appear. 

A. Abutment 1. 

Q. Those are all various stages of abutment No. 
1. Abutment No. 1—this question may be leading; 
L think it is covered, however—was the first abut- 
ment on the south side of the river that constituted 
not only the tunnel where the S. P. came out, but also 
for the roadway of the State highway? 

A. Itwas the abutment to the State highway, yes, 
and it was the tunne! section of the railroad. 

Q. In other words, this bridge, as finished, is 
used by the railroad and also as the highway cross- 
ing from one mountain to the other at a high level? 
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A. Yes. 

Mr. Moore: I suggest it is a two-decker bridge, 
I believe, isn’t it ? 

Mr. Wrigley: I think that is a technical deserip- 
tion of it. 

The Witness: Double deck. 

Mr. Wrigley: Does your Honor want to recess 
now? I noticed myself it is after four o’clock. 

The Court: Very well, we will take an adjourn- 
ment until tomorrow morning at 10:00 o’clock. 


(Adjournment taken until tomorrow, Friday, 
April 9, 1943, at 10:00 o0’cloek a. m.) 


[Endorsed]: Filed April 9, 1943. [74]. 


—— 


Friday, April 9, 1943 
10:00 O’Clock A. M. 


The Clerk: Soule Steel v. Union Paving Com- 
pany. 
The Court: Proceed, gentlemen. 


LOREN HUNT 
Recalled ; 
Direct Examination (Continued). 
Mr. Wrigley: Q. Mr. Hunt, when we adjourned 
yesterday you were shown this bunch of pictures, 
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and you stated they were a series of pictures in the 
various stages of development on Abutment No. 1? 

A. That is right. 

Mr. Wrigley: There is a group, here, that I 
would ask be marked as one exhibit, but with sep- 
arate identification. What is the next number? 
--The Clerk: L. For identification? 

Mr. Wrigley: Yes, for identification at this time. 

(The photographs in question were there- 
upon marked L-1, L-2, L-3, L-4 and L-6 for 
Identification.) 


“Mr. Wrigley: Q. Before showing you those pic- 
tures again, Mr. Hunt, how many so-called abut- 
ments were there on this Pit River project? 
There were four abutments. 

How many piers were there? 

Ten piers. 

In addition to the four abutments? 

That is right. 

As to Abutment No. 1, was it similar to the 
other three abutments? 

A. No, it was entirely different. 

Q. In other words, that one abutment at the 
south side was the abutment that also constituted 
the tunnel for the railroad out of the mountain, and 
also for the highway crossing, and coming out? 

A. That is right. 

Mr. Wrigley: Mr. Moore, this question may be 
leading and [75] vou may object to it on that 
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Q. Your charges that you have made against the 
Soule Steel Company affect only abutment No. 1, 
and not abutment No. 2, 3 and 4? 

A. That is right. 

Q. State, generally, the differences between 
Abutment No. J and the other three abutments, with 
a view of explaining the reason why there was not a 
charge made against Soule in connection with Abut- 
ments 2, 3 and 4. 

Mr. Moore: The question is complex and also 
that part which calls for a conclusion is objection- 
able. iy 

Mr. Wrigley: Will the reporter read the ques- 
tion ? : 

(Question read.) 


The Court: Js 1 the double-decker? 

Mr. Wrigley: The double-decker abutment, and 
there are other features also. 

The Court: Develop the facts. 

Mr. Moore: My objection does not go to the 
point, your Honor, distinguishing between the two 
sets of abutments; it is the reason why he made 
the charges against the one and not the other. I 
think that part is asking for his conclusion, and 
therefore should be rephrased when you come to it, 
Mr. Wrigley. 

Mr. Wrigley: Q. Showing you, Mr. Hunt, the 
picture that has been marked L-4 for Identification, 
that is the picture of Abutment No. 1 taken at 
what stage? 
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A. Placing the lining of the tunnel section, these 
rib forms, or bracing for the forms. 

Q. Did you have anything like that on any of 
the other abutments ? A. No. 

Q. Showing you next the picture that has been 
marked L-5 for Identification, that was taken at 
what stage of the work? [76] 

A. That was taken after the reinforcing steel 
was placed over the arch, but not over the mass 
section. 

Mr. Moore: Pardon me, just a moment. Don’t 
you think you ought to explain the difference be- 
tween the arch and the mass section? 

Mr. Wrigley: Q. Do you understand, Mr. 
Hunt? 

A. I understand that question. On the left—— 

Mr. Moore: Pardon me, just a moment. 

Mr. Wrigley: @Q. Do you refer to the left of 
that picture? 

_.A. On the left of that picture 

Mr. Moore: Mr. Wrigley, just a moment. I 
have a large sized drawing of that. 

Mr. Wrigley: Of that? : 

Mr. Moore: A fairly large sized drawing, (pro- 
ducing a drawing). 

Mr. Wrigley: Mr. Moore, is there any objection 
to my asking the Clerk at this time to mark this 
for identification ? 

Mr. Moore: Not in the slightest. I think it 
ought to be. 
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(The drawing was marked ‘‘ Defendants’ Ex- 
hibit M For Identification.’’) 


Mr. Wrigley: @. Mr. Hunt, leaving momen- 
tarily the pictures and looking at this drawing 
which has been marked M-1 For Identification, is 
that a correct draftsman’s drawing illustrating the 
work on Abutment No. 1? A. Yes. 

Mr. Moore: That is the Government’s drawing. 
It is an enlargement of the plans and _ specifica- 
tions. 

Mr. Wrigley: Q. And this drawing is the draw- 
ing to which the work was performed? 

A. Yes. 

Q. Now, Mr. Moore asked that you more clearly 
point out the portion that is called the mass portion. 

A. This portion in [77] here (indicating). 

Q. Does that drawing also show the location of 
the reinforcing steel that was placed in that abut- 
ment by Soule Steel Company? 

A. It does, a portion of it. 

@. <A portion of it? 

A. There are three or four prints of that. 

Q. Four different prints? A. Yes. 

The Court: Q. What do you mean by that? 

A. Well, this is one print in connection with 
the—— 

Q. Oh, I see, yes. 

A. These are just sections. 

Mr. Wrigey: @. So that drawing and the mass 
portion illustrates what you had reference to when 
you referred to the mass portion of this abutment? 
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ae hats rights 

Q Did the other abutments have you similar 
mass portions and tunnel portions as abutment 
No. 1 did? A. No. 

Q. Referring back now, Mr. Hunt, to the picture 
marked for identification M-5, can you poimt out 
in that picture the items for which Union Paving 
Company made a charge against Soule Steel Com- 
pany ? 

A. Only a portion of the items. 

Q. Point out what piers they are. 

A. These rails, the steel coming up through— 
this rail, this rail, and this structural steel, second- 
hand structural steel we purchased to support that 
steel. 

Mr. Moore: I will ask that the last go out, to 
support that steel. 

The Court: He is an engineer. 

Mr. Wrigley: Q. Does anything else appear 
from that drawing or in that picture for which 
you made a charge against the Soule Steel Com- 
pany ? 

A. On the other side, but there are some sup- 
ports necessary to support the reinforcing steel. 

The Court: @. Yon say there are some sup- 
ports. What are [78] the supports? 

Mr. Wrigley: Q. Made of what? A. Steel. 

Q. What sized steel? 

A. Either rail or second hand iron that we 
purchased. 
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Q. Now, looking at this same picture and the so- 
called wooden portions of the pier, has that any 
connection with the reinforcing steel at all? 

A. Are you referring to this portion on the out- 
side of the forms? 

Q. Yes, the lower left-hand corner. 


A. No. 
Q. Has any portion of that been charged against 
Soule Steel ? A. No. 


Q. Now, did the other abutments, 2, 3, and 4, 
have any similar upright steel reinforcing or sup- 
ports for reinforcing steel put in by Union Paving 
Company ? 

Mr. Moore: I really think, your Honor, that 
asks for a conclusion. I think there should be an 
explanation as to how that was used in supporting 
the reinforcing steel, and not just the blanket state- 
ment that it was used. 

Mr. Wrigley: I will come to that later. What 
I am trying to bring out, Mr. Moore, if I may 
state, these things for which he makes a charge in 
Abutment No. 1, none of them are in Abutments 
Nos, 2, 3, and 4. 

Mr. Moore: I will withdraw the objection. 

The Court: That is the way I understood it. 

The Witness: That is, there were no steel rails 
to support it. 

Mr. Wrigley: In the other three abutments. 

The Court: In the other three. 

Mr. Moore: You see, what I am questionimg is 
whether reinforcing steel was necessary, or not. 


[79] 
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The Court: You may cross-examine on that. 

Mr. Wrigley: Q. I will show vou next, Mr. 
Hunt, a picture that has been marked L-1 For 
Identification, and eall your attention to a large 
amount of what appear to be wooden forms. All 
that was for the concrete, was it not? 

A. That was for the concrete. 

Q. Is any part of those wooden forms charged 
against Soule Steel Company? A. No. 

Q. And you had similar exterior wooden forms 
on all the other abutments, didn’t you? 

A. We had similar forms. 

Q. Showing you next the picture which is 
marked L-2 For Identification, that shows the 
Abutment No. 1 as the forms were stripped from 
the exterior concrete and the abutment was prac- 
tically complete? & “Fhat is might. 

Q. And showing you this next picture, which 
is marked L- For Identification, abutment No. 1, 
what that illustrates is one side of the finished job 
and the rubble or rock being placed to hold the 
steel ? A. That is right. 

Q. Was any part of that charged up to—when 
T refer to that, I refer to the rubble rock—charged 
up to the Soule Steel Company ? A. No. 

Mr. Wrigley: We ask that this buneh of pic- 
tures be accepted in evidence as such, not for iden- 
tification at this time. 

Mr. Moore: No objection. 

(Defendants’ Exhibits L-1 to L-5, inclusive, 
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For Identification, were thereupon received 
and marked in evidenee. ) 


Mr. Wrigley: Q. Mr. Hunt, can you describe 
for us the so-called placement of the reinforcing 
steel, what reinforcing steel and what sized rein- 
foreing steel went into Abutment No. 1? 

A. I beleve the maximum size was inch and a 
quarter. [80] 

Q. And that was placed how? 

A. Over the tunnel section. It followed the 
contour of the forms of the arch, and on top, the 
upper mat over this section was horizontal. There 
was vertical steel around the edge of the mass sec- 
tion, and also on the other side, the arch. 

Q. And that steel was placed before the con- 
crete was poured, of course? A. Yes. 

Q. Now, how was that reinforcing steel held in 
place prior to the pouring of the concrete? I am 
talking now about Abutment No. 1. 

A. The steel was tied and supported by braces 
erected by Union Paving Company. 

Q. What type of braces? 

A. Wooden braces or steel braces, in the internal, 
in the inside section, and the last section was steel 
sections. 

Q. And the wooden—— 

A. The wood over the arch was supported by 
what is known as dough-balls resting on our forms. 

Q. Showing you the drawing that has been 
marked M For Identification, point out on that 
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where you used steel supports to hold the rein- 
forcing steel? 

A. We used supports, here, to hold this steel out 
here, and used steel supports up here (indicating). 

Mr. Moore: Pardon me. Will you mark those 
on there? 

Mr. Wrigley: Now we are asking for the steel 
supports. 

Mr. Moore: Will you letter those in some way? 

The Witness: These are approximate, three 
supports. 

Mr. Wrigley: Three steel supports. Now, I 
want to change the color of this before you come 
to the wooden supports. 

Q. The red illustrates the steel supports? 

A. Put one there, too—I believe there was one 
there, (indicating). 

Q. Now, the steel supports you have illustrated 
in red. Sketch in blue where the wooden supports 
to hold the reinforcing steel [81] were placed, 
roughly. A. We used no wood. 

Q. Oh, you used no wood? 

A. Except these concrete dough-balls. 

Q. Frankly, I do not understand, and I think 
the Court might desire further elucidation on what 
you mean by conerete dough-balls. What are they? 

A. They are cubes, about 3 by 3, made up of 
sand and cement, that are placed under this steel 
along this arch to give the proper clearance. 

Q. Are they put there as a form for the con- 
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erete, or are they put there to hold up the reinfore- 
ing steel? 

A. They are put there to hold the reinforcing 
steel. 

Q. Did they remain there? 

A. They remained there. That was done by 
the Soule Steel. 

Mr. Moore: Q. That was done by Soule? 

A. That was done by Soule. 

Q. Do I understand you to say now the dough- 
balls were put there by Soule? A. Yes. 

Q. Furnished by whom? 

A. The Soule Steel. 

Mr. Wrigley: Q. As far as the dough-balls are 
concerned, there is no charge for placing them? 

A. Soule Steel did all that. 

Q. How are they held in place? 

A. They are held in place by a little wire that 
is embedded in the dough-ball. 

Q. Soule Steel did that, also? 

A. That is right. 

Q. Where was lumber used in any reinforcing 
or holding up the steel on Abutment No. 1? 

(Discussion by the Court with Counsel in 
another case. ) 


Mr. Wrigley: The examination in which I was 
asking you about lumber was error on my part. I 
misread the statement. 

Q. No charge is made against the Soule Steel 
Company for placing any lumber supports, so far 
as Abutment No. 1 is concern- [82] ed? A. No. 
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Q. Now, Abutment No. 1 was not only first in 
number, but it was also first in order of perform- 
ance, was it not? Ae ihat is right 

Mr. Wrigley: At this time I would ask that this 
drawing, which has heretofore been marked for 
identification, be accepted in evidence as Defend- 
ants’ Exhibit M. 

The Court: It may be admitted and marked. 

(Defendants’ Exhibit M For Identification 
was thereupon received and marked in eyi- 
denee. ) 


Mr. Wrigley: Q. Showing you a photograph, 
can you tell us what that depicts, which pier? 

A. Pier 2. 

Q. That is Pier 2 on the south side of the Pit 
River. 

Mr. Moore: May I be permitted to make a sug- 
gestion, your Honor? I have here a Government 
drawing which shows the location of these abut- 
ments and piers, and it may assist your Honor in 
following it. 

Mr. Wrigley: I think it would help in following 
the whole case. 

Mr. Moore: We might have it marked and I will 
explain it to your Honor. Abutment 1 that has 
been spoken of is here where there is a hill. The 
tunnel comes out at Abutment 2. 

Mr. Wrigley: In other words, down here is 
Redding. 

Mr. Moore: Abutments 2 and 3 are here, and 
then Abutment 4, to give your Honor the picture. 
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Mr. Wrigley: This illustrates the two levels, the 
highway and the railroad. 

The Court: Where is Pier 2? 

Mr. Wrigley: That would be this pier (indicat- 
ing). I will ask that this be marked as Defendants’ 
Exhibit next in order. [83] 

(The drawing was thereupon received in 
evidence and marked ‘‘Defendants’ Exhibit 
ING?) 


Mr. Wrigley: Does your Honor want this draw- 
ing before you? 

The Court: I am familiar enough with it. I 
will follow you. 

Mr. Wrigley: We offer in evidence Defendants’ 
Exhibit next in order this photograph of what the 
witness has identified as being Pier 2. 

(The photograph was thereupon received in 
evidence and marked ‘‘Defendants’ Exhibit 


O.’’) 


Mr. Wrigley: I do not know whether your 
Honor noticed particularly, but it apples to all of 
these piers, you will note in the bottom or base 
there is a very decided flare and a very wide hase, 
but after they get to a certain point, then the slope 
is not as pronounced. 

Q. Now, calling your attention to this picture 
on Pier 2, the uprights that appear there in all 
directions at an angle, that is the exterior rein- 
forcing steel, is it not? 
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A. This is the exterior reinforcing steel, the 
two-inch square reinforcing steel. 

Q. And the tower appears on one side of it. 
Now, was any portion of that tower charged to the 
Soule Steel Company ? [Aen NO: 

Q. Was that tower used as support for the Chi- 
cago boom that was used to raise the reinforcing 
steel ? A. It was. 

Mr. Moore: I object to the form of the question, 
raising the reinforcing steel for that sole use. It 
was used for other purposes, too. 

Mr. Wrigley: That is correct. 

Mr. Moore: By the Union Paving Company. 

The Court: Since there was no charge for that, 
why not go to matters that were charged, so we 
would not be consuming so much time? [84] 

Mr. Wrigley: I wanted to show that certain 
items that appeared here were not charged to them, 
and what inside work was charged. 

The Court: We are not concerned here with 
what was not charged, but what was charged. 

Mr. Wrigley: @Q. Now, on that picture, the 
charge that was made against the Soule Steel Com- 
pany was for what work and what materials ? 

A. For the vertical railroad rail inside the re- 
inforecing steel, the horizontal 6 by 6’s and the 2 
by 6’s. 

The Court: Q. Is the horizontal 6 by 6’s the 
wooden structure ? 

A. That is the wooden structure. There is one 
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horizontal right in there, and the 2 by 6 cross 
bracing. 

Mr. Wrigley: @. In other words, your testi- 
mony given yesterday as to Pier 4—— 

The Court: This is Pier 2, isn’t it? 

Mr. Wrigley: Q. Pier 2—is the same here, that 
all the interior framework or falsework was 
charged a hundred per cent to Soule Steel Com- 
pany? A. That is right. 

@. And all of the exterior work was charged 
100 per cent. to Union Paving Company? 

A. That is right. 

Q. Now, that applied to which piers, in which 
that procedure was followed ? 

A.. Piers 1 to 7. 

Q. 1 to 7, inclusive, a hundred per cent of all 
inside falsework was charged to them. Mr. Hunt, 
to clear up a matter that Mr. Dowling calls my 
attention to, an apparent conflict with your testi- 
mony yesterday, in which piers were there inside 
cores ? A. Piers 3 and 4. 

The Court: Q. Were all other piers solid piers? 

A. Piers 1, 2, 5, 6, and 7 were solid. 

Q. Just two that had cores in them? 

A. That is right. [85] 

Mr. Wrigley: Q. Was any part of the cost of 
constructing those interior cores charged to Soule 
Steel Company ? A. No. 

Mr. Wrigley: Yesterday, may it please the 
Court, two large photographs were marked, respec- 
tively, A and B For Identification on Pier 4. [I 
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would ask that they be accepted in evidence at this 
time. 
Mr. Moore: No objection. 
(Defendants’ Exhibits A and B For Identi- 
fication were thereupon received and marked 
in evidence. ) 


Mr. Wrigley: I will ask the Clerk at this time 
to mark this photograph for identification only. 
(The photograph was marked ‘‘ Defendants’ 
Exhibit P For Identification.’’) 


Mr. Wrigley: Q. Mr. Hunt, showing you a 
photograph, which is marked ‘‘Defendants’ Ex- 
hibit P For Identification,’’ can you tell us what 
piers are there shown? 

A. This is Pier 8, 9, 10. 

Q. Was any interior falsework used on piers 8, 
9 and 10? A. No. 

Q. So no charge for any interior falsework was 
then made against Soule for those piers? 

A. No. 

Mr. Wrigley: We offer this photograph in evi- 
dence. 

(Defendants, Exhibit P For Identification 
was thereupon received and marked in evi- 
dence. ) 


Mr. Wrigley: @. Showing you, Mr. Hunt, this 
photograph, can you tell us what that depicts? 

A. It depicts the welding operation of the two- 
inch steel. 
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@. Is that steel in final place after it was weld- 
ed? A. Yes. 

@. Its permanent position. How far apart were 
these so-called two-inch steel bars ? 

A. Approximately six inches, center to center. 

[86] 

Q. And both the inside pier and the outside pier 
are approximately the same distance apart? 

A. Yes, you have to realize those piers are on 
a batter. 

Q. Pardon me for interrupting you. You say 
they are on a batter. What do you mean by the 
word ‘‘batter’’? 

A. They are inclined. They vary. The batter, 
in the lower portions, is three inches in twelve; 
that is, you go up twelve inches, you go in three 
inches; and that batter changes to at the top I be- 
lieve it is 1/8 of an inch in twelve inches. 

Q. So would that mean that your bars are 
slightly closer at the top than they are at the bot- 
tom ? A. They are. 

Q. This question may be leading. As you go 
up there is a less number of bars as you go up? 

A. Yes, a certain number of bars drop out. 

Q. Can you tell us as to, we will say, Pier 3, 
the approximate size of that pier at its base? 

A. I believe it was 90 by 95 feet. 

Q. When it got to the extreme top 

A. The extreme top, the web was 5 feet wide 
and the two columns, I believe, were about 15 feet 
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square, and the entire length of it was very close 
to 50 feet. 

Q. You have used the word ‘‘web.’’ What do 
you mean by the web? 

A. I believe you can show that by one of the 
pictures of the finished product. 

Mr. Moore: We make no objection, but I do 
not see what that has to do with this controversy. 

Mr. Wrigley: We offer this photograph as De- 
fendants’ Exhibit next in order. That is the one 
of the steel. 
(The photograph was received in evidence 

and marked ‘‘Defendants’ Exhibit Q.’’) 


Mr. Wrigley: Q. Mr. Hunt, looking at this pic- 
ture, tell us [87] which pier is. 

A. That is Pier 1. 

Q. The first pier as you leave the Abutment 
No. 2 on the south side? A. That is right. 

Q. Now, in general appearance, outside of the 
fact that some piers were higher than others, as you 
went down toward the river, were all of the piers, 
1 to 7, generally of that type and appearance? 

A. Generally, yes. 

Q. And they would all slope similar to this one? 

A. It varied according to the height. 

Q. When you referred to the web, what portion 
of the picture—in other words, what portion of the 
pier do you call the web? 

A. It is the portion where the ladder and the 
man is on the ladder, between the two columns. 

Q. The web is the portion tying the two exterior 
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parts—in other words, in the form of an ‘‘H”’ 
from the top, isn’t it? A. Approximately. 

Q. ‘Taking from the extreme sides, as I would 
call them, of these piers, how wide were they over- 
all? A. At the top? 

Q. Yes. 

A. ‘To the best of my recollection it was 50 feet. 

Q. Now, were all these piers, 1 to 7, similar in 
design as Pier 1, with a web like that? A. Yes. 

Q. Where would the reinforcing steel be in that 
pier ? 

‘ A. The two-inch reinforcing steel is around the 
perimeter. 

Q. Also the web portion? 

A. In the web portion, too. 

Q. ‘The web portion, also. In other words, the 
two rows of two-inch steel around the outside in all 
the piers, 1 to 7, were similar ? 

A. They were similar, except at the top. That 
two-inch steel in some piers dropped down to, I be- 
lieve, an inch and a quarter. 

Mr. Wrigley: We offer this picture next in 
order. [88] 

(The photograph was admitted in evidence 
and marked ‘‘Defendants’ Exhibit R.’’) 


Mr. Wrigley: Q. Showing you another picture, 
and starting from the right-hand side, what piers 
show there? The pier that appears to be completed 
on the right-hand side—which pier is that? 

A. Pier 1 and Pier 2. 

Q. Pier 2 in the course of construction ? 
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A. That is right. 

Q. On the left-hand side, low down, what is 
that structure that appears there? 

A. That looks like Pier 4. 

Q. Which is across the river from Pier 3? 

A. Across the river. 

Q. Then coming up the hill, directly above that, 
on the left-hand side, are what piers? 

A. 5, 6, and 7. 

Q. In the course of construction ? A. Yes. 

Q. The other piers, from 8 on, and the abut- 
ments, 1, 2, 3 and 4, do not show here, at all? 

A. Abutment 4 you can faintly see. 

Mr. Wrigley: We offer this next in order. 

(The photograph was received in evidence 
and marked ‘‘Defendants’ Exhibit 8.’’) 


Mr. Wrigley: Q. Calling your attention, Mr. 
Hunt, again to Defendants’ Exhibit B, and the in- 
terior falsework, at the time that picture was taken 
was that falsework serving any purpose other than 
to hold the reinforcing steel? 

A. At Hievation 903, as marked on the picture, 
it is holding the reinforcing steel. 

Q. Showing you Defendants’ Exhibit A, the in- 
terior falsework shown at those elevations, was 
that at that time being used for any purpose other 
than to hold the reinforeing steel ? 

A. Not at an elevation above 863. 

Q. You knew Mr. Stevens on the job, did you 
not? A. Yes. 
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Q. Was he on the job for the entire period of 
the work? 

A. He was there most of the time. He was 
there practically a [89] hundred per cent. 

Q. Did he leave that job for other jobs at any 
time? 

A. I don’t know whether he left for other jobs. 

@. Did he leave there so he was not in charge? 

A. During the time we were constructing Pier 
1, Mr. Sparling was in charge. I don’t think it 
was very long—three weeks, approximately. 

Q. I believe the evidence showed that the last 
steel went in in May of 1941; was Mr. Stevens 
there at that last work? 

A. He was there most of the time. 

Q. On Pier 4? 

A. He left for short periods of time but not for 


long. 
Q. On Pier 4, when Mr. Stevens was not there, 
who was in charge? A. Mr. Klein. 


Q. Did you have any conversation at any time 
with Mr. Stevens with reference to this interior 
falsework ? 

A. Approximately what time? I had various 
conversations. 

Q. How early did you have any conversation 
with Mr. Stevens? Can you fix—— 

A. I couldn’t fix any date. 

Q. Was it in 1940 or 1941? 

A. We had some discussion in 1941. 
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Q. We will go back to 1940, which was the year 
the job started. A. 1939 it was started. 

Q. Yes. When you started the actual work of 
erecting the steel, the reinforcing steel. 

“S, In Pier? 

Q. Any point on the entire project. 

A. I discussed it with Mr. Cochrane, the super- 
intendent. 

Q. You were there when that first steel started, 
were you not? A. I was there then. 

Q. Can you give us the approximate date the 
first reinforcing steel was put in place? 

A. In the middle of March in Abutment 1. 

Q. Prior to that was any reinforcing steel put 
in place in any [90] of the piers and abutments? 

The Court: What was that date, March what? 
~The Witness: I think our first pouring in Abut- 
ment 1 was March 21st or 22nd. 

~The Court: Q. 1940, or 1941? 

A. 1940, and it was necessary to place the steel 
prior to that. 

Mr. Wrigley: @. Did Soule Steel Company 
turn in regularly, in accordance with the correspon- 
dence, their payrolls on that work? 

A. They turned it in to the U. S. Bureau of 
Reclamation direct. 

Q. Did you make a tabulation showing what 
those payrolls amounted to of the Soule Steel Com- 
pany on that entire job? 

A. We had that done. 
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Mr. Moore: I am going to object. I do not see 
what relevancy it has. Soule paid their labor. 

Mr. Wrigley: The relevancy, as I see it, is this, 
that you are claiming $22.50 a ton, you say for all 
the work, we say for half the work. We say that 
your construction is not in keeping with the facts 
shown by your own costs, that it cost you less than 
$10 a ton up there to do that work. The witness 
will develop that from the facts. 

Mr. Moore: If you are going to take the entire 
cost, but if you take the labor cost | 
Mr. Wrigley: The labor cost is only one item. 

Mr. Moore: That is only one item. 

Mr. Wrigley: That is correct. 

Mr. Moore: I do not see how they can prove 
what it cost you to do a job. I do not see what 
relevancy that has to the provisions of the con- 
tract, your Honor. I am going to object to this 
line of questioning as incompetent, irrelevant, and. 
[91] immaterial, whether Soule made a profit or did 
not make a profit. | 

The Court: We are not here concerned with 
profit or who made it. 

Mr. Wrigley: Q. Mr. Hunt, this book I would 
ask you to examine and tell] us 

Mr. Moore: We will stipulate that that is the 
Government plans and specifications. 

Mr. Wrigley: The printed specifications. 

Mr. Moore: The printed specifications. 

Mr. Wrigley: And we will stipulate, so the 


200 Union Paving Co. et al vs. 


(Testimony of Loren Hunt.) 

record is clear on it, that, as previous witnesses 
have pointed out, the drawing accompanying this 
was on a small scale. 

Mr. Moore: That is correct. 

Mr. Wrigley: The large scale drawings contain 
more detail, and there are other drawings which 
supplemented these that contain further detail. 

Mr. Moore: That, I assume, may be correct. If 
would have to confer. I know they are large scale 
drawings, your Honor. Whether there are supple- 
mental drawings, I never went into it. 

Mr. Wrigley: We offer this copy in evidence. 
It is not the original, but it is a copy of the printed 
specifications relating to this project. 

(The document in question was received in 
evidence and marked ‘‘Defendants’ Exhibit 
i 


Mr. Wrigley: @. Mr. Hunt, with reference to 
the size of the steel, first, was the same sized re- 
inforeing steel used in all the piers? What was the 
largest sized steel that was used there for reinfore- 
ing? A. ‘Two inch square. [92] 

@. And the smallest size used for exterior re- 
inforeing ? 

A. I believe it is 34 of an inch. Those are the 
horizontals. 

@. In the verticals, what is the smallest exte- 
rior reinforeing steel used ? 

A. I believe it was 1 inch. That was 8, 9, and 
10. 
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@. 8, 9, and 10, 1 inch. Now, the testimony yes- 
terday brought out that the total tonnage of re- 
inforeing steel was something slightly in excess of 
5000 tons. Can you give us, roughly, what percent- 
age or portion of that went into those piers 3 and 
4 on the north side and south side of the river, 
respectively ? 

A. I would say roughly between about 45 per 
cent, maybe 50 per cent. 

@. Into those two piers alone? A. Yes. 

Q. Were they the first ones done, or the last 
ones done? 

A. They were the last ones. It was around 
half. 

Mr. Wrigley: That is all. 

The Court: We will take a recess. 

(Recess. ) 


Mr. Wrigley: With the permission of the court 
and counsel, I would like to ask a few further 
questions I had forgotten. I thought I had com- 
pleted the examination, but in looking at my notes 
I found J had not. 

Q. Mr. Hunt, throughout I referred to the fact 
that there were two rows of exterior reinforcing 
on the piers. Was that on all the piers through- 
ont their entire distance? A. No. 

Q. Where was there anv variation in the num- 
ber of tiers? 

A. There was variations on 2, 3, 4, and I be- 
lieve 5 and 6. 

@. What was that variation? 
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A. Well, on Pier 3, there were three tiers at the 
bottom, and those tiers dropped out as they went 
up and ended up with one tier at the top. In Pier 
4 [93] there were four tiers to start. 

Q. Whether there were two tiers, three tiers, 
or four tiers, in each case they were held apart 
by separators, and those separators were made of 
what? A. 3 by 4 spacers. 

Q. Were those separators removed later? 

A: They were removed, yes. 

''Q. How were they removed? 

A. They were cut up. 
“1Q.: So that it was not possible to use th 
again, or was it possible? 

A. It was not possible. 

Q. With reference to the 6 by 6’s and the 2 by 6 
interior falsework or framework, was that used 
over? -, .A. Yes, to some extent. 

..,@. Explain what you mean by ‘“‘to some ex- 
tent’’? 

‘A. Well. it was necessary to remove all the 
lumber as the concrete came out, and that, in turn, 
was lowered to the ground, and what was usable was 
used again. 

Mr. Moore: May I have that answer read? 

(The reporter read the answer.) 


~The Witness: Can I correct that? There was 
concrete—as the concrete came up, not out. 

Mr. Wriglev: Q. So that all 6 by 6’s and the 
2 by 6’s in that interior work would be used over 
several times if they were usable? 
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A Tatas erie int: 

@. Was it ever possible to use the so-called 
Separators over? 

A. Maybe in an isolated case or two, but actu- 
ally they were cut in small pieces. 

Q. Showing you what has been marked ‘‘De- 
fendants’ Exhibit K For Identification,’’ that, you 
testified yesterday, was a correct copy of your sum- 
mary of the charges. I. WAS: : 

Q. As to the labor, and imsurance, and equip- 
ment, you testified yesterday that. came from the 
daily sheets and the daily summa- [94] ries. How 
was the daily record—in other words, from what did 
you draw your figures as to the lumber? ° 

A. We made notes at the time in a book, ad 
at the end of the week it was summarized as cost. 

Mr. Moore: What was that last. answer? 

(The reporter read the answer. ) 


Mr. Wrigley: Q. As to the charges here for 
lumber, then, that is taken from your notes, and 
you charged only the lumber that was used for the 
interior falsework in these figures? 

A. That is right. 

@. Now, as to the steel, how was the record as 
to the steel kept in the first instance ? 

A. I don’t follow you on the first instanee. 

Q. Well, before you made up the summary, 
where was the record of the steel kept? 

A. It was kept in a book, the same as the lum- 
ber. All materials were kept daily. 
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Q. And this summary was made up from those 
detailed statements that appear in that book as to 
the lumber and the steel? 

A. That is right. 

Q. About the records as to the welding and the 
welding rods? A. That is the same. 

Q. And the bolts and the nuts, and the nails? 

A. ‘That is the same. 

Mr. Wrigley: At this time, if the Court please, 
we offer in evidence this which has _ heretofo1e 
been marked ‘‘ Defendants’ Exhibit K For Identi- 
fication,’’ not as proof of anything other than the 
fact that this is a correct summary made up by him 
of his detailed charges against them. 

Mr. Moore: We have no objection. 

(Defendants’ Exhibit K For Identification 
was thereupon [95] admitted in evidence and 
marked ‘‘ Defendants’ Exhibit K.’’) 
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Mr. Wrigley: Q. Now, Mr. Hunt, in addition 
to the charges made against the Soule’ Steel Com- 
pany for interior falsework or framework, were 
there other charges made against Soule’ Steel Com- 


pany ? A. ‘There were. 
Q. Did you prepare a list of those charges? 
A. Yes. 
@. Have you a copy of that list with you? 
A. No, you have it in your hand. 
Q. No, this is my copy. 
A. In that folder. 
Q. Mr. Hunt, calling your attention to a tabu- 


lation which I have marked roughly, ‘‘C’’ in pen- 
cil, was this tabulation made up by you? 

- A. That was made up from information that I 
furnished the San Francisco office. 

QQ. Where were the records kept on these va- 
rious items? How were they kept before the tabu- 
lation was made? 

A. All the records were originally taken from 
the daily summaries. 

@. And that which I have hsted on ‘‘C”’ is the 
charges that you have made against Soule’ for what 
type of work? 

A. In reference to moving their boom, Chicago 
boom, the derricks, and work in connection with 
that. 

@. Showing you next what I have marked ‘‘D”, 
tell us what that sheet was made up from. 

A. This is made up from various incidental 
charges. 
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Q. Have you checked this list over and the de- 
scriptions—for instance, we will say 9/30/40 Re- 
pair boom, Pier 2, $128.86—in each case you have 
ehecked and verified that you have made such a 
charge against the Soule Steel for that item on that 
date? A. Yes. 

Mr. Wrigley: We offer C and D as one exhibit, 
Defendants’ Exhibit next in order. [96] 

(The documents were received in evidence 
and marked Defendants’ Exhibit U.’’) 


Mr. Wrigley: That is all. 


Cross-Examination 
By Mr. Moore: 

Q. Mr. Hunt, approximately what date did they 
start work on Abutment No. 1? 

A. Will: you clarify that and say who was 
‘they’? 

@. The Union Paving Company. 

A. We began in December. 

Q. What was the first work performed by the 
Union Paving Company ? 

A. The first work was excavation. 

(. That excavation, I assume. went down to 
levels established by the Government Engineers, 
is that correct? A. That is right. 

Q. Drawing your attention to Defendants’ Ex- 
hibit N, this was a hillside on the right-hand side 
of Section KF, was it not? 

A. Thatas ment. 

@. And that was exeavated down leaving steps 
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in the hill, or rock steps on the right-hand side, 
is that correct? 

A. Those we did not—the final excavation did 
not look like that—rugged. 

Q. The section on the left-hand side of this 
drawing was excavated down to the base, here, is 
that correct? A. That is right. 

Q. And after you had excavated, what was the 
first step that took place there in the construction? 
The first step was to build the forms. 
Where were those built? 

Right in here. 

Who built those? 

Union Paving Company. 

And then what was the next step? 

The Soule Steel put dowels in. 

The dowels were this shape, and they came 
down here, is [97] that correct ? 

A. That is right. Permission was given to dowel 
that. 

@. And then the steel was put in. Were these 
dowels extending up above—what were they, about 
10 feet high above base? 

A. Here it is—11 foot 6 inches. 

@. 11 foot 6 inches from the base of the execa- 
vation, is that correct? A. That is right. 

@. How were those dowels seated on the base, 
there ? 

A. They were seated, resting on dough-balls, 
or concrete blocks. 

Q. Those dough-balls were installed by whom? 


OPoOPoreop 
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A. Soule Steel. 

Q. <And the steel uprights or dowels were in- 
stalled by whom? A. Soule Steel. 

Q. How were those held in place at the time? 

A. They are usually—usually a stringer goes 
down through there, or a timber that they tie it to. 

Q. As a matter of fact, they practically stand 
on their own base, do they not? 

A. That is right, that was just to hold it from 
swaying. 

Q. And that was supported by braces put in by 
Soule, is that correct? 

A. TJ imagine. I don’t know. 

Q. And then there was a pour, and this space 
was poured, is that correct? 

A. That is right. 

Q. Who poured that? 

A. Union Paving Company. 

Q. So we have this with these dowels sticking 
Upyatse that correct? iweeinat is correct: 

Q. Was that same process followed on the right- 
hand side? 

A. That is right. This was blocked off. 

Q. What was the next step in construction after 
that? You have the dowels sticking up. What 
was the next step? 

A. Building the forms. [98] 

Q. By the forms you mean this outside form, 
here? A. And the inside form. 

Q@. That was done by whom? 

A. The Union Paving Company. 
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Q. This form that goes around and makes the 
arch, how was that form supported ? 

A. We had ribs cut direct to that shape, placed, 
and it was supported by timber falsework. 

Q. In other words, the inside, here, was sup- 
ported by timber falsework supporting this arch, 


i that comect / A. That is right. 
Q. And then this side form wall was put up, is 
that correct? A. That is right. 


@. And that was supported, this side wall was 
supported by cross timbers to the arch, wasn’t it? 

A. It was not supported, no. This had two 
booms free. 

Q. How was this side wall 

A. It was braced. 

Q. After this arch had been put in and this 
wall put in, what was the next step in construction ? 

A. We built this wall, too. 

Q. You built that wall; that was another form. 
After that what was the next step? 

A. Placing the reinforcing steel. 

@. Well, then, Soule came in after these side 
forms had been put in and this arch with the in- 
terior bracing and this form on the right-hand 
side, and Soule came in and placed the reinforcing 
steel, is that right? A”. Phat is riche 

@. These were bent so that they came across the 
top of the arch, and these lines lapped at the top, 
is that correct? A. That is right. 

@. And then they were welded to the dowels? 
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A. Not welded. 

Q. How were they fastened? A. Lapped. 

Q. Lapped to the dowels? 

The Court: Q. What do you mean by 
‘apped’’? 

A. One part [99] went by the other 50 inches. 

Mr. Moore: Q. And then the vertical bars were 
placed here, is that correct, along the side? 

A. That is right. 

Q. And how were they held? 

A. Those vertical bars supported more or less 
themselves. They were tied more or less to the 
form. 

@. We have that wooden arch in and the side 
walls, and the reinforcing steel across the top of 
the arch. What was the next step? 

A. It was necessary to place this horizontal 
steel. 

Q. Then the horizontal steel was placed across 
the top of the arch, is that right? 

A. That is right. 

@. How was that supported ? 

A. It was supported by this indication with steel 
(indicating). 


(. This steel—— A. Yes. 
Q. And they were based on the ground, were 
they? A. That is right. 


(). Those are the railroad irons that you refer 
to, is that correct? 


A. Railroad iron, structural steel shakes. 
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Q. You have the cantilever across the top here. 
What was the next step? 

A. The next step is to place our runways. 

@. Where were your runways? 

A. On the top. 

Q. Now, on one side of this or the other you 
erected a hoisting tower, did you not? 


A. Directly in front. 

Q. How high was that hoisting tower? 

A. It was above the height of this. 

Q. Probably about 75 feet, was it not? 

A. Approximately, yes. 

Q. Then from the next abutment down the hill 
is Abutment 2, is it? A. That is right. 

Q. And then Pier 1? A Pierae 


Q. And from this same hoisting tower there was 
a trestle or run- [100] way built to Pier 2—I mean 
to Abutment 2—and then to Pier 1, is that correct? 

A. That is right. 

Q. And this hoisting tower, then, was used for 
the purpose of hoisting the concrete up there to 
deliver it into hoppers? A. That is right. 

Q. And from that point, through the medium 
of buggies, over the trestle work, and on this, over 
runways, the concrete was poured on Abutment 1, 
on Abutment 2, and Pier 1, is that correct? 

A. That is right. 

Q. Out of that one tower. 

A. That is right. This tower, by the way—we 
used the tower, yes. That is right. 
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Q. Having gotten this in, then the concrete was 
poured, is that mght? A. That aseriehe. 

Q. And the weight of the concrete would fall on 
this arch, too, would it not? 

A. That is right. 

Q. Now, the lumber you put in here you did not 
charge the Soule people for, is that correct? 

A. No, no charge. 

@. You did charge them for this upright iron, 
is that correct? A. That is true. 

@. Did you charge them, aside from acetylene 
and that, for any other material that went into 
Abutment 17? A. No. 

@. How much iron went in there, do you know? 

A. Oh, I would say maybe nine ton of rail, may- 
be ten ton of rail. 

Q. Have you any figures? A. Yes. 

Q. Will you get them and tell us how many 
tons of rail or whatever it was that went in there, 
and at what price you charged it? 

A. I haven’t got those here. 

Mr. Wrigley: Q. You mean you haven’t got 
them here in court? 


A. Yes, 
Mr. Moore: Q. Will vou have them this after- 
noon? [101] A. Yes, J will get them. 


Mr. Wrigley: Mav I say, so we can get clear, 
these statements that vou will bring out bear not 
only on No. 1, but the steel in all the piers and 
abutments that you charged against them? 

The Witness: That is right. 
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Mr. Moore: Q. I call your attention to Exhibit 
KX, which is a summary of your charges. The only 
immaterial that you charged was the steel other than 
the rental of some equipment. There was some ace- 
tylene and one thing and another, is that correct? 

A. That is right. 

Q. You charged $369.18 for this steel, and that 
is the steel you just described, is that right? 

A. That is right. 

Q. What was the rental of the equipment that 
you charged? 

A. Well, rental of equipment—we used differ- 
ent pieces of equipment. We have a normal rate. 
We charge ourselves for that operation, which in- 
eludes principally the operating cost. 

Q. Well, that $49.50, what is that? What equip- 
ment is that? 

A. For instance, it might be a truck. 

Q. Do you know what it is? 

A. I can’t tell you night off now. 

Q. Will you get that information, please? Now, 
you have $2545.40 for labor. What labor was that 
that vou make a charge of $2545 for? 

A. That was labor turned in by the forces in the 
field. 

Q. What was that labor used for, and what por- 
tion of the erection? 

A. The erection of the falsework. 

Q. What falsework ? 

A. Falsework—that, in the start of the job. is 
not clear. 
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Q. Well, coming back to this diagram which is 
Exhibit M, was any of that labor devoted to the 
forms, the placing of the forms [102] which are 
on the outside? A. Not any of the forms. 

Q. Was any of that labor devoted to putting 
in the arch? 

A. At that time we had falsework and runways 
accumulated together, and it might be, but there 
was an attempt to separate. 

Q. It did not take $2545 worth of labor to put 
up these iron uprights that are in the mass, did it? 

A. I eouldn’t say. 

Q. You made up these figures, did you not? 

A. That is right. 

Q. Haven’t you any compilation of what that 
labor was devoted to which you attempt to charge 
us $2545 for? 

A. That was to put up the falsework. 

Q. What falsework, again? 

A. Well, it isn’t the entire charge of the talsc- 
work; it is a portion of the falsework charge. 

Q. I will come to something else. When this 
job was started there was a chart of accounts pre- 
paved by someone in the home office here in San 
Francisco, was there ‘not? A. Yes. 

Q. I will hand you a photostatic copy of the 
chart of accounts and ask you to examine that and 
tell me if that is the same chart of accounts which 
this work was started under (handing a document 
to the witness). A. Yes. 

Q. You recognize that, do you? A. Yes. 


216 Union Paviny Vo. et al vs. 


(Testimony of Loren Hunt.) 

Q@. In keeping vour cost accounts at the begin- 
ning of this job, you used the signals or indicia 
that is on this chart of accounts, is that right? 

A eves: 

Mr. Moore: We will offer this chart of accounts, 
your Honor, in evidence and ask that it be marked 
with a proper number. 

(The document was marked ‘‘ Plaintiff’s Ex- 
hig 16.7) 


PLAINTIFF’S EXHIBIT No. 16 


CHART OF ACCOUNTS (Revised) 
PIT RIVER PROJECT—CONTRACT No. 281 


Account No. 


01 General Overhead 
01-1 Super. & Assistants Salaries 
01-2 Engineers Salaries 
01-3 Accountant & Timekeepers Salaries 
01-4 Pickup men Labor only 
01-5 Watchmen Labor only 


01-6 Autos & Pickups—Expense 

01-7 Field Office Expense 

01-8 Expense Accounts Supervisory 

01-9 Engineering Expense Misc. Labor, blue- 
prints, supplies, etc. 

01-10 Road, Property Tax & Misc. Taxes & Insurance 

(Show what) 

01-11 Automotive—Licenses & Insurance 

01-12 Erect & Repair—-Office and Sheds 

01-13 Rentals—Land 


01-14 Miscellaneous Show what 
02 Plant and Equipment 

02-1 Master Mechanic Salary 

02-2 Electricians & Helpers Salaries 

02-3 Grease Monkeys Labor 


02-4 Move Equipment In (all charges) 
Show kind of equip- 
ment moved 
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PIT RIVER CHART OF ACCOUNTS—(Ccentinued) 


Account No. 


02 


04 


02-5 Move Equipment Out (all charges) 
Show kind of equip- 
ment moved 

02-6 Shop Work & Repairs—Plant & Equip. (all 
charges for repairs to equipment charged to job 
costs at hourly rate Show kind & number of equip- 
ment). 

02-7 Shop Work & Repairs—(Not chargeable to above 
or other items). 

02-8 Electric Plant Setup 

02-9 Electric Plant Repairs & Maintenance (except 
02-2 above) 

02-10 Power Charges—(Bills from power co. for en- 
ergy charge) 

02-1 Water System—(Installation, repairs & mainte- 
nance (all charges). 

02-12 Air Lines—(Installation, repairs & maintenance 
(all charges). | 

02-13 Concrete Plant— 
Bunkers—Erection 


02-14 Concrete Plant— ) Repairs & operating costs 
Batcher & Conveyors ) to be charged at hourly 
—Erection ) rate. 

02-15 Concrete Plant— 

Silo at Job 


02-16 Concrete Plant—Silo at Redding (All repairs & 
operating costs charge to item “Unload & haul 
cement). 
Equipment Purchases (Property account) 

03-1 Excavation Equipment 

03-2 Concrete Equipment (Show if for batcher, silo, 
etc.) 

03-3 Automotive Equipment (Autos and trucks) 

03-4 Shop tools and equipment 

03-5 Other Equipment 
Roads 
Clear Right of Way 

1-1 Cut trees and brush 
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t 


Account No. 


1-2 
1-3 
2-1 
2-2 
2-3 


3A 
3a-1 
3a-2 

_ 2-3 
23-1 


Burn 

Pull stumps 

Common Excavation 

Bulldozers & carryalls. Show cu. yds. done 
Shovel or dragline. Show cu. yds. done 

Haul 

Miscellaneous 

Rock Excavation (Labor & Equipment only) 
Drill & Shoot 

Mucking (Show cu. yds. moved) 

Cleanup 

Bracing 

Miscellaneous (Show what) 

Rock Excavation (Materials only) 

Powder & shooting supplies (no steel—see 2-3) 
Lumber, nails, etc. for bracing. 

Excavation (Tools, Drills, etc.) 

Drill steel & gads (includes labor sharpening) 


2-3-2 Misc. Grading tools & supplies (not in property 


2-3-3 


4 
4-1 
4-2 
4-3 
4-4 

5 
5-1 
5e2 
5-3 

6 
6-1 
6-2 
Conc. A 


account) 

Repairs—Misc. grading tools (not on hourly rate) 
Includes all costs for repairs. 

Backfill 

Cat Work (Bulldozer & carryall) 

Shovel or dragline work 

Haul—Trucks 

Miscellaneous 

Compact Backfill 

Machine Compaction (quantity) 

Hand Compaction (quantity) 

Miscellaneous 

Dry Rock Paving 

Haul 

Place 

Haul Aggregates—From Redding to Bunkers 
Trucks & Drivers—hauling. (Show tons hauled) 
Foreman 

Flagmen 

Miscellaneous 
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Account No. 
Conc.B Unload & Haul Cement—From Redding to Job 
b-1 Unload cars & load trucks (Redding) 
b-2. Redding Silo Expense. (Repairs, power, etc.) 
b-3 Trucks & drivers—hauling. (Show barrels hauled) 
b-4 Miscellaneous 
Conc.C Form Materials 
c-1 Lumber 


c-2 
c-3 
c-4 
Conc. D 
d-1 
d-2 
4-3 
Conc. E 
e-] 
e-2 


Oo OND UA GQ NH — 


10 


Plywood and hardwood 

Nails and hardware 

Miscellaneous 

Falsework & Runways (Materials only) 
Lumber 

Nails and hardware 

Miscellaneous 

Sundry Concrete Tools and Supplies 
Tools and supplies purchased 
Repairs to concrete tools 

Concrete in Abutments 

Forming (Except materials). Show sq. ft. 
Strip Forms and move 

Build Falsework (except materials) 
Build Runways 

Batch 

Haul to Mixer 

Mix 

Place Show cu. yds. 

Cure 

Sand Blasting. Show sq. yds. 

Finish 

Move Concrete equipment 
Miscellaneous 

Concrete in Piers 

Detail 1 to 13 as above. 

Piers No. 1-7. Above Top of Bases 
Detail 1 to 13 as above. 

Piers 8-9-10 

Detail 1 to 13 as above. 
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Account No. 
11 Reinforcing Steel (Sub Contracted) 
12 Welding 2” Bars (Sub Contracted) 
13 Cooling Concrete 
1- Operate pump and pipe line 
2- Grouting 
3- Miscellaneous 
14 Install Metal Tubing and Fittings 
1- Haul 
2- Place 
15 Special Concrete Finish 
1- All operations 
16 Waterproof Concrete Surface 
i- Haul 
2- Apply 
17 Install Metal Expansion Joints 
i- Haul 
2- Place 
18 Place Anchor Bolt Welds 
1- Haul 
2- Weld 
3- ~=Place 
19 Install Metal Conduits 
1- Haul 
2- Place 
20 Install Electric Cables 
1- Haul 
2- Place 
21 Const. Sewer Pipe 
1- Haul 
2-  Excavate 
3- Ty 
4- Backfill 
ZZ Install Misc. Metal Work 
l- Haul 
2- Place 


[Endorsed]: Filed 4/9/43. 
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Mr. Moore: Q. I will call your attention to 
Accounts 7-1, Concrete and abutments, with thir- 
teen breakdowns under this No. 7. 

A dihetais cht 

Q. No. 1 being Forming, 2 Strip forms, 3 Build 
falsework, 4 Build [103] runways, and Batch, and 
so on. I will also call your attention to Item No. 
1, which is Reinforcing steel, subcontract. At the 
inception of this work was any of this labor or 
materials charged by you under Item 11? 

A. No. 

Q. It was all charged under Item 7 to Concrete 
and abutments, is that correct? 

A. That is right. 

Q. Who instructed you as to how you should 
make charges there at the inception of the job? 

A. It was agreed between Mr. Cochrane and my- 
self. 

Q. Mr. Cochrane and yourself and Mr. Dow- 
ling? A. And Mr. Dowling. Seo 

@. In other words, when you opened up your 
cost books, you used this chart of accounts and 
segregated vour costs in accordance with the in- 
structions by Mr. Dowling, is that correct? 

A. And Mr. Cochrane. 

Q. And none of this labor or materials were 
charged to Item 11, which is Reinforcing steel, is 
that correct? A. That is right. 

Q. And all of it was charged to Item 7, being 
Concrete in abutments, is that correct? 

A. That is right. 
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Q. And that form of charge, so far as Abut- 
ment No. 1 is concerned, continued throughout 
the construction of Abutment No. 1, is that cor- 


rect ? A. That, is right. 
Q. When was Abutment No. 1 finished, com- 
pleted ? 


A. The concrete portion of it, or when it was 
tuimed over to the Government? I think it was 
turned over to the Government in July. 

Q. When was the actual work finished? 

A. It was back-filled in connection with it, you 
know, and I think the last pour was in April. 

Q. That is April, 1940, is that correct ? 

A. That is right. 

“The Court: April, 1940. [104] 

Mr. Moore: April, 1940. 

Q. Up to that time all labor and materials had 
been charged to items other than Reinforcing steel, 
is that correct? A. That is aehte 

Q. And had been charged to Pouring concrete, 
or other items of that character? 

- A. That is right. 

Q. At the time it was turned over to the Gov- 
ernment, those accounts still, cost accounts, still re- 
mained in the same condition, is that true? 

A. hag as right. 

-Q. And they did remain in that condition un- 
til what time? A. In October, 1940. 

Q. In the latter part of October, 1940, is that 
correct ? 

A. We were instructed, I think, in a letter from 
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Mr. Lawton to change those accounts somewheres 
around—I don’t think it was quite the latter part, 
because the thing was all set up and we were going 
on the theory 

Q. Have you that letter? A. No. 

Mr. Moore: Will you produce that letter from 
Myr. Lawton? If you will look for it, I will ee 
ceed. 

Q. During the progress of the construction of 
Abutment No. 1, you saw Mr. Stevens eee 
daily, did you not? 


A. J saw Mr. Stevens, yes. 

Q. Did you at that time in any way seer 
to him that it was his obligation to furnish the 
labor and put up any falsework? 

A. That was Mr. Cochrane’s position. He was 
superintendent. a 

@. I said, did you do so? A. I did not. 

@. ‘There was no suggestion made by you per- 
sonally to Mr. Stevens as a representative of Soule 
that they were obligated to place or furnish the 
labor to place the falsework ? 

A. Not on Abutment 1. [105] 

Q. At the completion of the job, I mean of Abut- 
ment J, did you render any bill or statement to 
Stevens that Soule was obligated to pay for the 
cost, the labor cost on that abutment? Az) No: 

@. When it was finally turned over to the Gov- 
ernment and accepted, did you in any way notify 
Stevens or any other representative of Soule Steel 
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Company that there was a charge against them for 
labor or materials furnished in Abutment 1? 

A. What date were you referring to? 

Q. I am saying July. A. 1940? No. 

Q. You say you received a letter from Mr. Law- 
ton sometime in October. Who is Mr. Lawton? 

A. Mr. Lawton was the President of Union Pav- 
ing Company at the time. 

Mr. Moore: I have asked counsel to produce 
it. They don’t seem to have it. I assume secon- 
dary evidence may be produced. 

Q. What was the substance of that letter, Mr. 
Hunt? 

A. - It was just instructing me to charge all false- 
work of that nature to Account 11. 
~~ Q. To Account 11? 

A. Yes, reinforeing steel. 

Q. Up to that point, not only with regard to 
Abutment 1, but with regard to these other piers 
with respect to which a back charge is now at- 
tempted to be made, the same is true of all of them : 
They have all been charged to Pouring concrete 
under the schedule of charges, and none charged 
to reinforcing steel, is that correct? 

A. It is charged to that other account, yes. 

Q. It was charged to that other account, and it 
was sometime in October—can you fix the date in 
October ? A. No. 

Q. Maybe I can refresh your memory. There 
was a man killed on the boom up there on October 
15th, I believe. Was it after his death? 
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A. I believe it was right at that time. It might 
[106] have been before. 

@. Then after that you started changing your 
method of charging on these piers, is that correct? 

ieee What is right. 

Q. Did you do anything else? I mean did you 
go back to attempt to reset the charges, if we 
may term it that, on the work that already taken 
place? A. Yes. 

The Court: It is time to adjourn. We will take 
an adjournment until two o’clock. 

(A recess was here taken until 2:00 o’clock 


p.m.) [107] 


Afternoon Session 
2:00 O’clock P. M. 


Mr. Moore: With your Honor’s permission, due 
to the fact that he has to return, I would like to 
put Colonel Mahon on out of order, and tie his tes- 
timony up later. It will be very short. 

The Court: Very well. 


ROSS L. MAHON, 
called as a witness for Plaintiff; sworn. 


The Clerk: @. Will you state your name? 
A. Ross L. Mahon. 
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Direct Examination 
By Mr. Moore: 
~ Q. You are at present a Lieutenant Colonel in 
the United States Army, are you? 
A. That is correct. 
. In 1939, in the latter part of the year, were 
you employed by the Soule Steel Company? 


A. I was. 
@. You are an engineer, are you, Colonel? 
* Yes, sir. 
Q. In what capacity were you employed? 
“A. Sales engineer for the Soule Steel Company. 
Q. In that connection did you have various con- 


ferences or meet with Mr. Dowling or other offi- 
cials of the Union Paving Company ? 

A. On several occasions, yes. 

' Q. Directing your attention to the month of Oc- 
tober, 1939, were you present at a conference be- 
tween Mr. Soule and Mr. Dowling? 

Mr. Wrigley: Just a second, please. I want to 
object to this as irrelevant, incompetent and imma- 
terial. The parties in this case entered into a for- 
mal written contract as of January 6, 1940 that su- 
perseded all prior negotiations, discussions, offers 
and everything else, and anything they may have 
agreed [108] prior to that date was carried into 
that contract and cannot be admissible under the 
California Civil Code, Section 1625. 

Mr. Moore: I did not want to argue that, if I 
could take this statement from the Colonel at this 
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time. It will be very short, and then we can argue 
it later. 
The Court: I will allow it subject to a motion to 
strike. > ee 
The Witness: Will you ask the question again? 
(The reporter read the question.) : . 


A. To the best of my recollection, on October 
4th, the day before the bid opening, I went up by 
airplane at noon to Sacramento, where the bids 
were to be opened, engaged rooms for myself and 
Mr. Soule and one of our other men, and spent’ the 
afternoon in ascertaining what possible contractors 
had representatives in Sacramento. : ia 

Mr. Wrigley: May it please the Court, to save 
time, may it be understood that my objection goes 
to the entire line of examination without repeat 
ing it continuously ? 

Mr. Moore: It will be so stipulated. 

A. After Mr. Soule arrived in town we had 
occasion to call on Mr. Dowling, or his repre- 
sentatives—my recollection now is that it was Mr. 
Dowling, himself, we talked to—to find out whether 
he was going to bid and wanted our price, and we 
were told that he did. 

Mr. Moore: @. When was that? 

A. That was the late afternoon or the early eve- 
ning of October 4th. As I recall the dates, the bid 
opening was the Sth, and this was the day before. 

Q. Who was present at that meeting ? 

A. Mr. Soule and myself were there, and Mr. 
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Dowling, and I think one other. Now, that one 
other may be Mr. Hunt—I have been away from 
that place [109] for quite a while, and away from 
the office—or it may have been one of his other 


You do not remember who? 

f don’t remember the other one. 

Where did the meeting take place? 

In Mr. Dowling’s room, I think. 

At the Hotel Senator? . 

At the Hotel Senator, Sacramento. 

That was in the late afternoon or early eve- 
. Can you tell us what was said at that meet- 


3 5. : 
PREOPOPOPOE 


Well, in general, the question was asked 
whether or not the Union Paving Comapny were 
going to put in a bid. I had been under the im- 
pression, from my previous contact with them in 
San Francisco that they were going to do so, but 
nobody admits those things until the last minute. 

Q. Regardless of that, what was said in that 
regard? 

A. The question on our part, ‘‘Are you going to 
bid?’? And receiving an affirmative reply, ‘‘Do you 
want our bid on the steel?’’ And my recollection 
the answer was in the affirmative. 

Q. Then what was said, if anything? 

A. <At that time, [ can’t say whether we dis- 
eussed the thing in great detail, but I know in re- 
gard to all the other contractors 

Q. Don’t go to other contractors. 
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A. All right, sir. 

@. Do you recoilect definitely what was said? 

A. Do you want my answer to the best of my 
recollection ? 

Q. Yes. 

A. To the best of my recollection, we pointed out 
the difficulty in preparing an intelligent bid un- 
less we knew how far the contractor wanted us to 
go, and, to the best of my recollection, M1. Dow- 
ling stated, that he wanted us to include everything 
connected with the installation of the steel. 

Q. What happened after that? 

A. We left after telling him we would see him 
later with our bid. [110] 

Q. And did you see him later in the evening? 

A. A second call was made later. 

Q. Approximately what time was that? 

A. Ishould say at least 10:00 ov 11:00 o’clock in 
the evening, perhaps a little later, and I base thot 
on the fact that Mr. Dowling was in bed at the 
time. 

Q. Was anybody else there besides yourself and 
Mr. Soule and Mr. Dowling? 

A. To the best of my recollection, nobody was 
in that room when we talked this thing, except Mv. 
Dowling, Mr. Soule, and myself. 

Q. Now, will you relate the conversation as 
nearly as you recollect it? 

A. A bid was presented to Mr. Dowling in which 
we quoted a price—my recollection is that 1t wag 
$33.80 a ton—on the reinforcing steel for this Pit 
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River Bridge, installed, including, among other 
things, the cost of the unsupporting structure for 
same, that being in accordance with his expressed 
desire previously. 

@. What was his answer to that, if anything? 

A. Well, he accepted the bid, and I think he 
made no reply at the time. I asked him how it 
looked. 

Mr. Wrigley: I ask that that be stricken, ‘‘he 
accepted the bid.’’ 

Mr. Moore: That may go out. 

The Court: That may go out. 

The Witness: What is that? 

The Court: J am speaking to counsel. 

Mr. Moore: Q. What did Mr. Soule say, if 
anything, at that time—I don’t mean Mr. Soule, I 
mean Mr. Dowling. F 

A. I ean’t quote his words, nor do I recollect 
exactly what was said, except that there was noth- 
ing more to be discussed. As I recall it, the thing 
was read over. I believe it was some [111] kind of 
a written bid that was left with him, and pointing 
out again that the thing was complete as he had 
asked for it. We did ask him how we stood in 
price, 

Q. What was said to that? 

A. Well, the answer was noncommital. At that 
stage any answer would not have been 

Myr. Moore: That is all. 

Mr. Wrigley: At this time I want to move to 
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strike out the entire testimony of this witness on 
the ground that it is an attempt to vary the terms 
of a written contract which the parties formally 
entered into at a later date. Section 1625 of our 
Civil Code of California provides that the execu- 
tion of a contract in writing, whether the law re- 
quires it to be written or not, supersedes all the 
negotiations or stipulations concerning matters 
which preceded or accompanied the execution of 
the instrument. 

The Court: I will allow it to go in so we can 
have a record on the ground of the witness not 
being available, and it is all going in subject to 
your motion to strike and your objection, and I 
will give both sides an opportunity to examine into 
the matter fully. 

Mr, Wrigley: It places me in the embarrassing 
position that if the evidence, we will assume, 1s 
determined by the Court admissible, then [ won’t 
have an opportunity, after the Court rules on it, 
to cross-examine this witness. 

The Court: You can cross-examine him. 

Mr. Wrigley: It would invalidate the objection. 

The Court: Not necessarily: if I strike it out, 
it will all go out. 


Cross-Examination 
By Mr. Wrigley: 
Q. Now, you fix that date as being in Sacra- 
[112] mento on what date? 
A. I helieve I stated, to the best of my recol- 
lection, October 4th. 
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@. Do you remember the day of the week? 

A. No, I do not. 

@. Do you remember whether the bids had gone 
in yet to the Federal Government ? 

A. You mean the contractors’ bids? 

Q. Myr. Dowling’s ox Union Paving Company’s 
bid. 

A. We don’t know when the bids go in. We 
know when they are opened by the Government. 
They were opened the next morning. 

@. Then, according to your recollection, the bids 
were opened on October 5, 1939? 

A. That is my recollection. 

Q. You stated, I believe, that Soule Steel Com- 
pany made some kind of an offer or bid to Union 
Paving Company in writing? 

A. I believe it was in writing. I don’t remem- 
ber the form. At that time practically all of our 
bids on a thing of that kind were in writing. 

@. Have you had occasion at any time since then 
to see a copy of that bid or anything? A. Yes. 

Q. In writing? 

A. Not in writing, typewritten. 

Q. Typewritten copy of a bid of $33.80? 

A. No, the price was not given. 

@. The price wasn’t given? A. No. 

@. How recently did you see that? 

A. Within the last few days. 

Q. What was the date of that bid? 

A. I can’t tell you what date was on the bid. 
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Q. Would you recognize a copy of it if you 
saw it? A. I think I would. 

Q. I will show you a writing and ask you if that 
is the bid. 

A. No, that is dated December 11th. 

Q. The one that you had was dated what date? 

A. Well, around the time of this bidding. [113] 

Q. Who had the bid of $33.80 that you refer to 
when you saw it last? 

A. The bid of $33.80 was not in writing. It was 
a verbal bid. Perhaps at the time I translated this 
bid into this written form. 

Q. How recently do you say you saw it? 

A. Within the last few days. I say I saw the 
bid. I didn’t see a price in the bid. 

@. Addressed to Union Paving Company? 

A. Ican’t swear to that. 

Q. Who had it when you saw it? 

A. It was in the files of the Soule Stee! Company. 

Mr. Wrigley: I would ask that counsel produce 
that writing. 

Mr. Moore: 1[ think that is what he saw (pro- 
ducing a document). He went through the file. 

Mr. Wrigley: Q. Is this the writing to which 
you refer (handing a document to the witness) ? 

A. That is it. 

Q. You notice that that is the original, don’t 
you? A. Yes. 

@. Produced by Soule’s office. Is that the 
original that you saw in the last few days? 
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A. Let me explain. When those bids are made, 
they are made up with an original and several 
copies, and when I handed out the copies used as a 
bid—you see, instead of being mimeographed this 
one apparently was typewritten. 

Q. IT will ask you, was a copy of this bid deliv- 
ered in any way to Mr. Dowling or any other person 
on behalf of the Union Paving Company at Sacra- 
mento ? 

A. Well, my recollection is that it was, because 
in the normal case no man wants to accept a single 
bid on a thing of that magnitude; something is put 
out in writing, and the name would have been filled 
in in the top; perhaps not. You see, that is not ad- 
dressed to anyone in particular. 

Q. I will ask you the question, Do you know 
whether a copy of this [114] bid was delivered to 
Mr. Dowling, or any other representative of the 
Union Paving Company at Sacramento ? 

A. Isaid to the best of my recollection, yes. 

Q. Who was present when it was delivered ? 

A. Again, Mr. Dowling, Mr. Soule and myself. 

Q. What price was written in here, if any? 

A. That I cannot say. I heard the price quoted 
by Mr. Soule. 

Q. After October 4, 1939, did you ever call at the 
office of Union Paving Company in San Francisco ? 

A. Several times. 

@. How many times? 

A. I ean’t answer that question definitely. I 
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would say somewhere between once and three times 
a week for a period of a few weeks. 

®. Outside of the one occasion on Saturday, Oc- 
tober 7th, in company with Mr. Soule, were you ever 
in Mr. Dowling’s office in San Francisco and seen 
Mr. Dowling? A. Several times. 

@. How many times did you see him? 

A. I said before I can’t say exactly how many 
times. I didn’t see him every time I called at the 
office. There were occasions when I was invited to 
come into his office and occasions when he wasn’t 
there, and I talked to someone else, and I do not 
think there were many occasions when Mr. Dowling 
was there that [ was not allowed to come in and 
talk to him. 

Q. Did you talk to Mr. Dowling in his office in 
San Francisco more than the once on Saturday, 
October 7th? A. Yes. 

@. Who was present? 

A. In those other instances, just Mr. Dowling 
and myself. 

@. In which room down there did those confer- 
ences take place? 

A. Well, you come in the entry and there was a 
desk and a gate on the left, as you came in the door, 
and you go in the gate and turn to the right, go 
along the wall, and there was a door then [115] 
to the right which led to Mr. Dowling’s office. That 
is the way I remember getting there. 

). These were in Mr. Dowling’s—— 
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2, Private omece, 


Q. Private office? A. That is right. 
Q. Only you and Mr. Dowling were then pres- 
ent ? A. Yes, on several occasions. 


Q. Now, going back to this meeting that you say 
took place in Mr. Dowling’s room at Sacramento, 
and you fix as being present Mr. Dowling and some- 
body else on behalf of that company, Mr. Soule and 
yourse]l f— 

A. Are you talking about the first meeting or 
the second ? 

Q. The first meeting that you testified those four 
were present at. What was said about the bids of 
other contractors on the reinforcing steel ? 

A. Frankly, I do not recall any discussion of 
that. First of all, it was too early in the game for 
us to hope to get any information as to what some- 
one else was doing. 

. The bids were going to be opened the next 
day, weren’t they ? A, eight. 

Q. Mr. Dowling’s bid of the Union Paving Com- 
pany was already in, wasn’t it? 

A. No, not as far as I knew. Those bids nor- 
mally do not go in until the last minute. Many of 
them do not go in until the next morning. They are 
opened at the same time. 

Q. Did My. Dowling say something in your pres- 
ence about other bids that he had from other con- 
tractors to erect that reinforcing steel and do the 
welding ? 
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A. You say, ‘‘anything about—’’ can you explain 
that a little more so I will be sure to give you the 
right answer? 

I cannot give you the answer. 

I am not asking you for the answer 

Did he say anything about the other bids? 

Did he say any- [116] thing? 

Yes. 

. The only thing he might have asked us—— 
The Court: Not what he might have asked you. 
A. I ean’t answer the question. I don’t remem- 

ber. 

Mr. Wrigley: Q. Didn’t Mr. Dowling say to 
Mr. Soule in your presence that he had other con- 
tractors who were submitting and had submitted 
figures for doing the welding and erecting the rein- 
forcing steel at that time? 

A. He may have said that. We took that for 
granted. 

@. Didn’t he actually tell you that he had other 
bids? A. He may have. I can’t say. 

Q. Didn’t he also tell you the prices that others 
had bid ? 

A. He may have also done that, but that would 
have been accepted, as we might say, with a grain 
of salt, because actually that does not mean a great 
deal. 

Q. On that date, or prior thereto, had Soule Steel 


Company figured out the costs in connection with 
this work ? 


>POPORSO 
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A. I believe they had, but I had nothing to do 
with figuring the cost. 

Q. What were your duties at that time? 

a Selline: 

Q. In other words, you were selling them the 
idea of getting the contract, is that the idea? 

A. Not necessarily selling an idea. J was work- 
ing out the selling of the steel, the job. 

Q. Well, they were not furnishing any steel on 
this Job, were they ? 

A. No, but selling the contract for placing the 
steel. 

Q@. And you do not know on that date anything 
about the price or cost? 

A. JI believe I said to the best of my recollection 
the price quoted on that day at the second-session 
was $33.80 a ton. 

Q. Now, that price that you stated, of $33.80, 
according to your recollection, was for what work? 

A. Well, the work of placing the reinforcing 
steel and the other things that went with it. [117] 
I would hesitate to list them in detail from memory, 
but I know they did include one item, which was the 
supporting structure for the steel, because that had 
been discussed on several occasions with other peo- 
ple during the day, and it was something that was 
very vita] in this contract, in the price, in the de- 
termination of the price. 

Q. And that price of $33.80 was the combined 
price, wasn’t it, for raising the reinforcing steel, 
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supporting the reinforcing steel, and welding the 
reinforcing steel ? 

A. Well, I can’t state as to the welding. The 
letter I just referred to would bring that to my 
mind. 

@. Isn’t that what they were figuring on at that 


time? A. I believe it was. 
Q. And the $33.80 included the welding and 
everything ? 


A. Could I look at that letter again? 

Q. To which letter do you refer? 

A. The letter you had me look at a minute ago. 
My recollection is that it does not include the weld- 
ing. It is not mentioned in that paragraph. There 
are two separate items. 

@. What is there in this letter that tells you that 
the $33.80 did not include everything? 

A. Because that 1s separated up above—do you 
see that (indicating) ? 

Q. Is there anything in this letter or writing but 
the complete job—welding, reinforcing, the placing 
of the framework, and everything—and is there any 
price? 

A. Down there is a description of what the 
placing includes, in the last paragraph on that page. 

Q. Yes. 

A. And up above you find welding is a separate 
one from the placing. Do you see that at the top of 
the letter? 

@. At that time you were figuring on placing the 
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steel, putting [118] in the supporting framework, 
and welding it, weren’t you? 

A. Let me point out something. May I show 
you something ? 

Q. Iam asking you a question. 

A. What was the question, please? 

(The record was read by the reporter.) 

A. We were figuring on doing the whole job. 

@. Were you at Sacramento when the bids were 
opened on October 5th? Ae Vex 

@. And at that time didn’t you personally know 
what all the other sub-bidders had bid for this par- 
ticular work? A. No. 

@. Didn’t you know Mr. Murphy’s price at that 
time? A. No. 

Q. Didn’t you know the price of the Los Angeles 
concern ? A. No. 

@. You did not even inquire as to what the other 
subcontractors had bid on this work ? 

A. I inquired, yes. 

(). And weren’t they given you? 

A. No. If they were given to me I wouldn’t 
have believed them. Let me see that letter again. 
I want to point out a thing. You will notice that 
bid item 11 was one price in the contract, in the bids, 
and bid No. 12 was a separate price. They had to 
be separate because they were quoted as separate 
prices by the contractor. The welding, therefore, 
could not have been in the price, if you will notice 
that. 
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@. ‘There are two separate bid items? 

A. That is correct. One was welding, one was 
the placing. 

Q. But is there anything in this letter fixing the 
price of $33.80 as the price of anything? 

A. When there are separate items in the bids, 
you have to quote separate prices in making out the 
separate bid items. 

Q. I ask you if there is anything in this writing 
quoting $33. as the price of anything ? 

A. No, no price on it. 

Mr. Wrigley: That is all. [119] 

Mr. Moore: No questions. 


LOREN HUNT, 
recalled ; 
Cross-Examination (resumed ) 

Mr. Moore: Q. Mr. Hunt, before the recess I 
asked you if you would look in your record so you 
could inform us as to this charge for steel that went 
into Abutment No. 1 in the amount of $369.18. 
Have you done so? 

A. Yes, I have some invoices showing that. There 
is one of them—Gerlinger’s Foundry, Califormia 
Zinc. 

Q. What items go to make up the $369? 

A. Principally some of that steel. 

Q. What was that? 
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A. It was that steel—that steel, some welding 
rod, and some oxyacetylene. 
Q. You have the oxyacetylene as a separate item; 
[ would like to know the items that you charge there 
that constitute the $369.18 for steel. Read them off. 
“A. There is 9.95 tons, used mine rails, $15 a ton, 
$149.25. 
13,740 pounds second hand assorted steel, that was 
$240. 
Q. What was that last? 
A. 18,740 pounds, second hand assorted steel as 
selected, $35 a ton. 
Q. That is pretty near seven tons? 
A. That is right, but not all of that steel went in 
there. 
Q. I am trying to find out what went in there; 
that is what I am asking you. 
A. I would say a portion went in. I couldn’t say 
definitely how much. 
Q. You have already read off there 16 tons, have 
you not? A.’ That is right. 
Q. That constituted the steel that went to hold up 
this cantilever isn’t that correct? 
A. Yes; I don’t say all that steel went in [120] 
there. 
Q. Where did the steel go? 
A. There was some steel that went in there for 


Q. What rail? 
A. Rails that had nothing to do with the steel 
support. 
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@. How many uprights were there ? 

A. There appear to be six in this picture. 

Q. On the job, how many were there, do you 
know? A. No. 
There weren’t over ten, were there ? 
That is approximate. 
How much do one of those steel rails weigh ? 
40 pounds a yard. 

Q. Can you tell us how many yards went in 
there ? A. No, J ean’t. 

Q. There wouldn’t be over a ton of steel that 
went in, would there? 


rPoOrD 


A. I believe there was more than a ton of steel. 
@. Would you say more than two tons? 
A. I think approximately there were more than 
two tons. 
More than two ? A. Yes. 
Three ? A. No, I don’t think so. 
About two tons? A. Approximately. 
You paid $15 a ton for it, did you? 
Yes. 
$30? A. $30 for the rail. 
Why did you charge $369 then to the Soule 
Steel people? 


2OPLOLOO 


A. Abutment 1 was not made up by me, per- 
sonally, and I assumed those figures were correct. 

Q. Who made that up? 

A. It was made in the San Francisco office from 
Invoices. 

Q. In other words, the figures that you have 
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given here on direct examination with respect to 
Exhibit K, examined by your own counsel, the fig- 
ures in regard to Abutment 1 were not made up by 
you, is that correct ? A. No. [121] 

Q. How about the oxyacetylene welding, $11.10; 
was that made up by you? 

A. That was sent down to San Francisco as ap- 
proximately what was used. 

Q. Then what was this $49.50 that you charged to 
Soule? Did you do that, or 

A. That was taken off the daily summaries in 
the San Francisco office. 

Q. How about the labor, $2545.40? 

A. That was taken from San Francisco. 

Q. Then you didn’t have anything to do with 
this charge on Abutment 1, is that correct? 

A. Abutment 1 was made in San Francisco. 

@. And your testimony this morning is not the 
fact, then, that you did make these labor charges, is 
that correct? 


A. Well, they were made more or less under my 
supervision. 

Q. We will come back, then, to the labor. What 
labor was that $2545? Was that labor? What was 
it devoted to? Have you found that during the 
noon hour? 

A. Yes, I found that, and I find that there is an 
error in that. 

Q. What was the error? 

A. J checked with the dates directly from the 
daily summaries and found that some of that labor 
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and the dates was charged on dates when, I know 
there were no supports being put up for the rein- 
foreing steel. 

Q. You do not know how much that item is in 
error, then? 

A. Well, I rough it out from the dates. It looks 
like it was $1200 in error in labor alone. 

Q. That would still leave some $1300 worth of 
labor. What was that labor used for? What type 
of construction ? 

A. It was used for the falsework. 

Q. What do you mean by the falsework ? 

A. Well, at that time we had no distinction be- 
tween falsework for the steel and for our [122] 
concrete. 

Q. Irepeat the question: What do you mean by 
the falsework ? 

A. The falsework is the bracing. 

@. Inside the arch? 

A. Inside the arch, too. 

@. In other words, as I understand you, this 
labor charge, then, purports to be for labor in con- 
structing the falsework, the framework which sup- 
ported the arch, is that correct ? 

A. That is partially correct. 

@. Where is it incorrect? 

A. It is also for supporting the steel in the open, 
mass portion. 

Q. These uprights (indicating) ? 

A. That is right. 
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Q. The ten uprights, is that correct? 

A. I couldn’t say. 

Q. Isn’t it a fact that Soule placed that steel in 
the mass formation through men working under Mr. 
Stevens? A. Not to my knowledge. 

-Q. How much labor was required, in dollars and 
cents, to place those uprights? 

-A. I couldn’t tell you. 

Q. How much was charged for placing the false- 
work in the arch? 

A. The summation is together. 

@. Isn’t it a fact that this arch was necessary 
inorder, in its primary purpose, to support the con- 
crete? 

A. That was primarily for the arch, yes. 

Q. It was necessary for that arch to be put in 
there in order that the concrete could be poured, was 
it not? A. That is right. 

@. You made no charge for the lumber that went 
in there, but you are making a charge for the labor 
or portion of the labor, is that correct? 

‘A. There is no charge for the lumber. There 
was no lumber used in supporting the steel. 

Q. The labor was expended in a that lum- 
ber into place, wasn’t it? 

A. On looking at it this noon, in doing back to 
the [123] original papers, I find that it was. 

Q. These figures in here are then incorrect? 

A. For Abutment 1. 

Q. When did you make this change in Abutment 
1, along sometime in October or November? 
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A. Will you repeat that, please ? 

Q. When did you make the change—the question 
is a rather mixed one. I will withdraw it. When 
did you back-charge any of this labor or material on 
Abutment 1 to Soule or revamp your cost? 

A. I would say November through January, 
1940 and 1941. 

@. And that was long after Abutment No. J had 
been completed is that correct ? A. Yes, sir. 

Q. Let us travel along to Abutment No. 1—-and, 
by the way, in checking those figures back on labor, 
did you discover by any chance that also there was 
labor included in there that was expended on Abut- 
ment 2? 

A. No, I don’t think so. There might have been 
at that early stage, but I doubt it. 

@. Wasn’t there labor included in there for mov- 
ing the concrete mixer? 

A. On checking over that, you could tell from 
the records. 

Q. Moving along to Abutment No. 2, I will call 
your attention to Drawing 8 of the Government. 
That is the detail of abutment 2, is it not? 

A. Thats iieht. 

@. Let me ask you, wasn’t this particular abut- 
ment, when it was placed on the edge of a natural 
slope with the face of the abutment about 63 feet 
below the level of the surface of the ground, didn’t 
it have to be excavated to put that abutment in? 

A. Yes. 
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Q. In other words, they dug a big hole in the 
ground ? | Unease eripht. 

@. And the side walls were rather sloped so that 
they would hold, is that correct? 

A. That is right. 

Mr. Wrigley: Pardon me. Are you now talking 
about Abutment [124] 1 or Abutment 2? 

Mr. Moore: Abutment 2. 

Q. I will call attention to the fact that at the bot- 
tom of this there were forms put in there for two 
footings, weren’t there? 

A. That is nght, certain footings. They are in- 
dicated here. 

Q@. And those footings were parallel footmgs 
that ran through the base of the abutment, is that 
correct ? Awe thats right. 

@. And those were about 29 feet long, 14 feet 6 
inches, and 6 feet in depth, is that correct—in other 
words, these concrete footings? 

A. That is right, it indicates that on the plans. 

Q. And those were put in by the Union Paving 
Company, is that correct? 

A. The forms were put in. 

Q. What was the next step in construction there? 

A. The forms were placed and then the rein- 
forcing steel was placed. 

@. You mean the side forms were placed? 

A. The side forms—the forms first placed, then 
the dowels, and then the mat was placed. 

Q. There was a steel mat placed at the bottom, 
was there not? 
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A. That is right, indicated here. 

Q. Was that in these footings? 

A. In these footings indicated right here. 

Q. Then above that, about six feet above it, there 
was a second steel mat put in, is that right? 

A. That is correct. 

@. And then the dowelings were run in through 
the lower mat and up through the upper mat, is that 
correct ? A. That is right. 

@. How far up above the upper mat did they 
extend? 

A. That looks like it is approximately six feet. 

@. How were those dowels held in place, do you 
know ? 

A. They were usually held in place—they rested 
principally [125] on the mat and they were held 
longitudinally by, usually, a 2 by 4. 

@. And the placing of the two mats and the put- 
ting in of the dowels was done by the Soule Steel? 

A. That is right. 

Q. Then the next step was the Union Paving 
Company would pour these footings solid, is that 
correct ? A. That is right. 

Q. Leaving the dowels extending up some five or 
six feet above the concrete, is that true? 

A. That is correct. 

Q. Then the U. P. would build the outside forms, 
would they not? 

The Court: Will you read that question ? 

(Question read.) 
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The Court: That is the Union Paving Company. 

Mr. Moore: The Union Paving Company—par- 
don me—lI have got in the habit of referring to it in 
that way. 

Q. How high were those built, do you know? 

A. No, I ecouldn’t tell you exactly the exact 
height. 

Q. The forms run up 30 or 35 feet, don’t they, 
somewhere in that neighborhood, the first forms? 

A. The first forms, no, because we had to stop 
in here at these beams. 

Q. You do not know how far up the forms were? 

A. No. 

Q. How were those forms supported, do you 
know? 

A. They rested right down on the bottom, on top 
of these footings. 
-Q. How were they held on the side? 


A. Braces. 
Q. Braces running out to the side walls held 
them, is that correct ? A. Yes. 


Q. Then how did Soule proceed? Would he put 
in the reinforcing steel, then? 

A. He would put in the reinforcing steel then. 

Q. How would that be held in place 

A. It was usually leaned up against the form. 

[126] 

Q. The outside form conformed to the Engi- 
neers’ or Government specifications to where the 
outside of the abutment would be, is that correct? 

A. That is right. 
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Q. And then the steel was inside the outside form 
but supported in some manner against the outside 
form, is that correct ? A. That is right. 

The Court: @Q. Do you know how it was sup- 
ported ? 

A. These bars were vertical, with the exception 
of these (indicating), and they were braced in 
against the side, and to be definite—I don’t know 
whether they would have dough balls. 

Q. Then you had a sort of trestle coming over 
from the hoist that was alongside Abutment 1, had 
you not? A. Yes. 

Q. The concrete would be hoisted up in the hoist 
alongside of Abutment 1 and run over in ears to 


Abutment 2, is that correct ? A. That is right. 
Q. Into some sort of hopper or something of that 
sort ? A. That is right. 


Q.: And then through the means of elephant 
trunks, it would be poured, and it would be poured 
up to near the top of the forms, and then I assume 
the forms would be extended higher into the air and 
braced? A. Yes. 

@. And then Soule, as steel was required, would 
additional steel so it could be held, and it would be 
held against the outside forms, is that correct? 

A. That is right. 

Mr. Moore: I will offer this and ask to have it be 
marked with an appropriate number. 

The Court: What about this one? 

Mr. Moore: That has been marked your Honor. 
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(The document was received in evidence and 
marked ‘‘Plaintiff’s Exhibit 17.’’) [127] 


Mr. Moore: Q. Let us take the construction of 
Pier 1 for a moment. On the base of Pier 1, that 
was an uneven base, was it not, one portion of the 
base being lower than the other, is that correct? 

A. What actually happened was that the ground 
at this elevation was unstable and we had to extend 
the depth down I think approximately 10 feet, not 
more than 10 feet. 

Q. Deeper than these plans? 

A. Than these plans show. 

Q. After you had gotten to a base what was 
done? What was the first step in construction? 

A. The first step was to build the supports up. 

(. What supports? 

A. Support the reinforcing steel. 

Mr. Moore: Just a minute. I will ask that that 
answer go out. 

Q. Just describe the supports that you are re- 
ferring to. 

A. In Pier 1 we used angle iron, vertical angle 
iron to support both the reinforcing steel and the ~ 
runways. 

Q. Is that the type of construction that you de- 
scribed this morning, or practically the same as 
these railroad irons or angle irons in a vertical 
position ? A. That is right. 

Q. Isn’t it a fact that the first thing that was 
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done was the mat at the bottom would be put in by 
Soule, was it not, on sills, or something of that sort, 
a steel mat? A. In some eases, yes. 

Q. And then this interior framework would be 
put in, is that correct ? A. Not in all cases, no. 

Q. I will come to Pier 3, but that is what would 
be done if it was not put in? 

A. That is right, if it was not put in they would 
put that mat in first. 

@. They would put that mat in first, and then 
these steel up- [128] rights would be erected. By 
the way, the original plans called for 10 by 10 tim- 
bers as uprights, 1s that correct? 

A. That is what our general idea was before we 
got on the site. 

Mr. Wrigley: You say the original plan. What 
plan do you refer to? 

Mr. Moore: The original plan of construction of 
this interior framework. 

The Witness: That is at the base. 

Mr. Wrigley: You do not refer to the Govern- 
ment plans. 

Mr. Moore: No. 

The Witness: No. 

Mr. Moore: Q. I am talking about the Union 
Paving Company’s plan. And that would require 
that as the pouring of the concrete progressed, these 
10 by 10 timbers would have to be pulled out, leav- 
ing a void which would have to be poured with con- 
crete, is that correct ? A. That is right. 
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Q. And the plan was subsequently changed, and 
the plan that was actually used was putting in these 
old railroad irons or angle irons which the Govern- 
ment would permit to remain in this mat without 
the necessity of pulling them, is that correct? 

A. ‘Wat is cormect: 

Q@. And then on these, in the manner in which 
you described, there would be built a platform, 
would there not? 

A. Yes, these are in the bases. 

@. In the bases, and how far above the bottom or 
base line would the first platform be built? 

A. Do you mean to say our intention was to build 
a platform 

Q. No, I am asking you wasn’t there a platform 


actually built? 

A. Yes, there was a platform built. 

@. How far above the base of Pier 1? 

A. Icouldn’t say. [129] 

@. Well, you said something in your previous 
examination about anything from 10 to 20 foot lifts; 
that is what you said. 

A. Yes, but it varied. I couldn’t specifically 
point how high it was in Pier 1. 

Q. It would be somewhere between 10 to 20 feet 
above the base, would it not? 

A. That is right. 

@. And these angle irons and subsequently rail- 
road irons would be how high? 

A. The rail was 30 feet. 


Uinted States of America 2595 


(Testimony of Loren Hunt.) 

Q. In other words, the irons would stick up 30 
feet, is that correct? A. That is right. 

Q. And some 10 or 20 feet from the bottom of 
them there was a platform built, was there not? 

A. There was internal bracing. 

Q. Internal bracing which you have described 
here with the 6 by 6’s and the 2 by 6’s, is that cor- 
rect? A. That is right. 

@. In addition, there was a platform that was 
10 to 20 feet above the base? 

A. There was a platform built at the pouring 
level. 

Q. From Abutment 1—that is, where the hoist is, 
where the concrete went up on the hoist—it came 
down and it was run over this trestle work, past 
Abutment 2, to Pier 1, is that correct? 

o. Miat is risht. 

Q. That runway, if you want to call it that, or 
trestle, the top of it was level with what portion of 
the pier when completed ? 

A. The top trestle was level with the top. 

Q. In other words, as the cars or buggies would 
come across from the hoist, they would come on Pier 
1 at a point that was at the top—— 

A. Approximately the top, yes. 

Q. Of Pier 1, is that correct? 

A. That is correct. 

Q. How high was that pier? 

A. It is indicated on the plans. It is 92 feet 6 
inches from the bottom. [130] 
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Q. How was that trestle work supported 92 feet 
and 6 inches above the base of the piers? 

A. Usually by 6 by 6's. 

Q. That was built up there? 

A. That was built up. 

Q. And supported, and when the cars or buggies 
cae across filled with conerete, what happened to 
them? Were they dumped in a hopper? 

A. Dumped into an elephant trunk and down to 
another hopper. 

Q. The other hopper would be where? We are 
pouring the base now. 

A. Down at a lower level, at a level where we 
could pour from. 

Q. That would be your pourmg level, is that cor- 
rect, and through that elephant trunk it would come 
down in this hopper? 

fe That is rieht. 

Q@. And be emptied into buggies? 

A. That is right. 

Q. These buggies would run around on this plat- 
form ? A. That is right. 

Q. <And they would be dumped in to fill the con- 
crete in the base? A. That is right. 

Q. We will just assume that the first pour was 
10 feet, or the lift was 10 feet above the base. When 
you got to that or close to that point, the platform 
would be moved up another segment or section, is 
that correct ? 

A. It depends upon how far we could drop the 
concrete. 


— 
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Q. I mean the lift would be raised. This plat- 
form would be removed. and using the old timbers. 
or perhaps part of them were replaced. a similar 
platform would be built 10, 15 or 20 feet above 
whatever the distance was? A. Yes. 

Q. How high was this reinforcing steel? How 
far did it stick up from the base? 

A. The plans indicate that the building steel was 
up maybe 20 feet before it was welded. [131] 

Q. What is that? 

A. 20 feet before it was welded. There is an 
indication of a weld here. 

Q. When vou came to 20 feet with your pouring 
or closer to 20 feet. you would stop pouring. 
wouldn't vou? A. Yes. 

Q. And additional pieces of reinforcing steel 
having been placed. they would be welded at that 
point, wouldn't they? A. That is right. 

Q. And meanwhile this structure that you have 
referred to—you say it was 35—those rails were 
feet in height? A. 30 feet. 

Q. It would be sticking up 10 feet: you would 
have 10 feet more rails when vou had done that. is 
that correct? And that would be built up. though. 
and the reinforcing steel would be raised against 


that. is that correct ? A. That is right. 
Q. And then rou would proceed with the same 
process ? A. That is right. 


~— 


Q. In other words, this interior framework thai 


7 


vou are referring to was used for two purposes. we 
it not? A. That is correct. 
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Q. For the pouring of the concrete and also for 
supporting the reinforcing steel, is that correct? 

me Thats correct. 

Q. Now, that same type of construction was fol- 
lowed in Piers 3 and 4, was it not? 

A. That is right, 2, 3, and 4, right on up through 
word. 

Q. In making up these charges, where the steel 
was held against the inside framework, you have 
charged the entire framework to the Soule Steel 
Company, is that? A. That is my—— 

Q. And in regard to the abutments—and we will 
eliminate Abutment l—and the other piers sup- 
ported by the outside forms, you did not charge it, 
is that correct ? A. That is [132] correct. 

Q. You drew a distinction between whether it 
was supported on the inside framework or whether 
it was supported on the outside forms, is that cor- 
rect? 

A. The distinction can be stated a little differ- 
ently, but that is all right. 

Q. That is the fact? A. That is righ 

@. That is the distinctive fact. 

The Court: Q. You state the distinction in 
vour own words. 

A. The distinction is that the 2-inch bars are 
practically the only thing that seem to be in dis- 
pute. 

Mr. Moore: I beg your pardon. It is disputed 
all the way through. 
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The Witness: Well, the 2-inch bars are the heav- 
iest bars, and they lean in on this falsework, and 
Piers 8, 9 and 10 and Abutments 2, 3, and 4 are 
a lighter steel, and the steel is more or less vertical, 
and the weight of the steel is inconsequential to the 
weight of the concrete that it was necessary to sup- 
port. 

Mr. Moore: Q. Who told you to charge 100 
per cent of this interior construction to Soule? 

A. ‘That was the instructions that I had from the 
San Francisco office. 

Q. In other words, the explanation that you have 
given is merely your own idea, but you do not know 
why they ordered you to do that? 

A. That is my idea, yes. 

@. On all of these piers, regardless whether the 
steel was attached to the outside or whether it was 
supported by the inside framework, up until Oc- 
tober, wasn’t all of your labor charged the same on 
all of them? 

A. Will you elaborate on that? 

@. What I mean is, wasn’t all labor and ma- 
terials 


A. Charged to a general account—yes. [133] 

Q. Charged under this chart of accounts to the 
abutment, to the concrete in the abutment, the con- 
crete in the piers—the concrete in the abutment No. 
7, the concrete in the Pier No. 8, Piers Nos. 1 and 
7, above the top of the base No. 9, and Piers 8, 9 and 
10—No. 10? Wasn’t all your labor and material 
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charged that is now in dispute to items 7, 8, 9 and 
10? eee ves 

@. Labor and materials, is that correct? 

A. Yes, sir. 

Q. No charge was made to Item No. 11, reinfore- 
ing steel? AY UNG: 

Q. And those charges that you have referred 
to, up until sometime in October, as I understand 
you, were made under instructions given to you at 
the beginning of the job by Mr. Dowling, is that 
correct ? 

A. It was worked out by Mr. Dowling, and 
My. Cochrane, and myself. 

Q. Then subsequently, sometime in October, you 
received instructions from the San Francisco of- 
fice to change your method of charging? 

A. Yes, I found the note (handing a document 
to Mr. Moore). 

Q. Your attorney, here, has produced a note of 
October 12th, 1940. Is that the note that you were 
referring to? 

A. That is the note I was referring to. 

Mar. Moore: I will offer this in evidence. It 
reads, ‘‘October 12, 1940, L. W. Hunt, Pit River. 

‘‘Referring to our notice September 23, 1940 
in relation to our emplovees working for Soule 
Steel Company, the information submitted in 
connection with this matter leaves us quite un- 
certain as to definite conditions. We would ap- 
preciate separate summation of each abutment 
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and pier with detailed charges for each at your 
earliest conven- [134] ience. 
A LAYEEONe 


(The document was received in evidence and 
marked ‘‘ Plaintiff’s Exhibit 18.’’) 


Mr. Moore: Q. After you received that, did 
you receive any further instructions as to what you 
should do? A. Yes. 

Q@. What were those? 

A. To go back through the records—first, to con- 
tinue and distinguish between internal falsework 
as we progressed, and that was set up, and we had 
three shifts of timekeepers eventually set up, and - 
I think the first date was about the end of Octo- 
ber when that was carried and put in effect. 

The Court: We will take a recess for just a 
few minutes. 

(Recess. ) 


Mr. Moore: Q. Mr. Hunt, I asked you, or the 
defendants in this case, to produce certain records. 
T will hand you a folder and ask you what that 
is, if you recognize it. 

A. These are charges that were used as the ba- 
sis for our charges to Soule Steel. 

@. In other words, these are your computations, 
are they? A. Yes, 

Q. And these were made up by you at about 
what date? A. Some of these are dated. 

Q. Will you refer to them and tell us the dates- 

A. Well, November 30, 1940. 
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Q. What did that cover? 

A. That covered piers—November 28th—sum- 
mary of materials that went into the construction of 
the steel supports and falsework of Piers 2, 3, 4, 5, 
and 6 up to the time we started to take an accurate 
account of the materials used. [135] 

Q. What you just read is a letter signed by you 
and addressed to the Union Paving Company? 

A. Union Paving Company, San Francisco. 

Q. In other words, you went back over the rec- 
ords which had previously been charged to pouring 
concrete and took those figures from them ? 

A. Yes, and also a print we made up of the typ- 
ica] sketch—a typical] sketch of the typical layout. 

Q. After taking this out of the other charges, 
these are included in the bill that 1s now rendered 
against Soule? A. That is right. 

Q. Will you tell us the next date? 

A. January 14, 1941. 

Q. That is a letter by yourself to the home office, 
is 144 

A. Yes: ‘Enclosed is a summary of the mate- 
rials that went into the construction of the steel 
supports and falsework for Piers 1 and 7.”’ 

@. That was compiled in the same manner, was 
it™ A. In the same manner, yes. 

Q@. Are there any later ones? 

A. The later ones are weeklv summaries of ma- 
terials used. The next one is for the week end- 
ing November 2nd. 
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Q. That was after you had changed your method 
of cost accounting, is that correct? A. Yes. 
Q@. Where you were charging it direct to Soule? 
A. That is right. 
@. And those that came after that 
A. Those that came after that are in the same 


vein—the week ending January 11th—and there is 
some labor included in here, too; here is a typical 
one. Period March Ist to March 31st, taken direc- 
tion from the daily summaries. 
Mr. Moore: We will offer this, your Honor, 
with an appropriate number. [136] 
(The document was received in evidence and 
marked “‘ Plaintiff’s Exhibit 19.’’) 


Mr. Moore: Q. Referring to your daily sum- 
mary, there has been one introduced here with re- 
lation to—— A. That is Pier 4. 

Q. Does it appear on your daily summary where 
labor is charged and to what item? 

A. Yes, here is falsework, Pier 4. Now, these 
are made up by different timekeepers. We had a 
three-shift operation there, and we had one time- 
keeper on each shift. 

Q. Now, those are daily time sheets. Does that 
show the account number in any of the bills? 

A. Right there, 8/3 and 9/3. 

Q. In other words, even on your daily time 
sheets up to November labor was charged to plac- 
ing concrete and not to steel, is that correct? 

A. It was charged under that operation of false- 
work, yes. You are right. 
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®. Every record, cost sheets or records of any 
other type up to that date, appeared in this man- 
ner? A. That is night. 

@. And no charge made to Soule at all? 

A. No charge. 

@. With regard to this interior framework that 
you referred to, it was essential to the pouring of 
the concrete in those piers, was it not? 

Yes. 

And was used for that purpose? 

Could I enlarge upon that? 

Yes, but will you answer the question? 

Yes. 

Tt was used for that purpose? A. Yes. 
Go ahead. 

Well, it was used for both, for placing the 
steel first and then the runway second. 


POOPOPrO> 


Q. It was used for both purposes; it was used 
in the pouring of the concrete, was it not? 

An Yes: 

(). And there was no other method at that place 
or way in which that concrete could be poured, was 
there ? 

A. There were other [137] methods, but that 
was the method we used. 

@. And those were erected by the Union Paving 
Company, were they not? 

A. They were erected by the Union Paving 
Company. 

@. And by labor paid by the Union Paving 
Company ? A. Yes. 
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@. And the materials that went into it were 
paid by the Union Paving Company ? 

A. Yes. 

@. To vour knowledge, or did you, rather, ever 
confer with Mr. Stevens or any official of the Soule 
Steel Company as to how this should he constructed, 
that interior framework? 

A. That was not my department; that was the 
superintendent’s department. 

Q. But you Ae did not. 

Q. You did not. Did you ever, yourself, confer 
with them as to where the materials should be pur- 
chased, or what price should be paid for them ? 

ee NiO: 

Q. Did you ever, vourself, confer with them as 
to the labor that was to be used—I mean the indi- 
vidual laboring man? 

A. No, that was—I did not, and I maintain that 
that is the superintendent’s job. 

Q. Iam asking you about yourself. 

A. No, I did not. I had nothing to do with 
that. 

Q. In other words, so far as you, vourself, were 


concerned, you were in charge of all the cost ac- 
counting, cost records on the job, were you net? 

A. Cost—office manager. 

Q. You were the office manager-engineer on 
the job, is that correct? A. Yes, 

@. And vou, yourself, as such office manager, 
never had a conference with any representative of 
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the Soule Steel Company along the lines I have 
just referred to? 

A. I never entered any conference. I was pres- 
ent at a few. [138] 

Q. That was after October 15th, though—none 
before? A. I can’t name any date. 

Mr. Moore: I think that is all of this witness. 
Just a moment, please. There is one question I 
overlooked. 

Q. When was it that you finally got your cost 
records revamped and performed this labor that is 
in the exhibit? 

Mr. Wrigley: I didn’t understand that question. 

My. Moore: JI didn’t finish it. I am looking 
for an exhibit. Will you read the question, Mr. 
Reporter? 

(Question read.) 


Mr. Moore (continuing): Labor and material 
that is in Exhibit 19—when was that job finished? 

A. The last entry is as of May 31, 1941. 

@. And the compilation which I understand 
was prepared by you or from your notes, Defend- 
ants’ Exhibit K, when was that finally compiled, do 
you know? A. No, I couldn’t say. 

Q. Was that prepared by the home office? 

A. That was compiled, I believe, by the home 
office. 

Q. You had nothing to do with the compiling, 
other than furnishing whatever information 

A. I furnished the information. 

Mr. Moore: I think that 1s all. 
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Redirect Examination 

Mr. Wrigley: Q. Mr. Hunt, your instructions, 
generally speaking, with reference to your duties 
and functions up there, came from the San Fran- 
cisco office, did they not? 

A. They came principally from the San Fran- 
cisco office. 

@. And usually there was some time elapsed 
between your records getting into the San Francisco 
office and being checked over here and ou being is- 
sued instructions there? 

A. Pardon me. I didn’t catch that. [139] 

(Question read.) 


A. Yes, there was a time allowance to get any 
change in operation. 

@. The exhibit which has been marked Plain- 
tiff’s Exhibit No. 18, October 12th, was that re- 
ceived by you before the accident or after the acci- 
dent? 

A. Well, mail usually took overnight, and so 
we probably got it about the 14th of October. 

The Court: @Q. What was the date of the acci- 
dent? 

A. The date of the accident was Octoner 15th. 

Mr. Wrigley: Q. In other words, the facts that 
led to this memorandum were al] prior to the acci- 
dent? A. Yes. 

Mr. Moore: He did not know what led to it. I 
think the question is 1mproper. 
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Mr. Wrigley: Is that supposed to be an objec- 
tion to the question or a statement? 

Mr. Moore: The question was asked and an- 
swered before [ could object to it. I will with- 
draw the objection. 

Mr. Wrigley: Q. Now, Mr. Hunt, Mr. Moore 
asked you if you at any time sent any bills to Soule 
Steel Company for this interior falsework. Were 
any bills for anything sent to anybody out of your 
office up at Pit River? 

A. All billing was done from the San Francisco 
office. 

Q. And no billing was done from up there? 

A. No billing, no. 

Q. Do you, of your own knowledge, know what 
billing came out of the San Francisco office? 

A. No. May I make a correction to that? 

@. Yes. 

A. Occasionally we rented some equipment to 
some other contractors that are located up there, 
and when they came in to offer to pay for it, I 
took their money and presented them with a paid 
receipt. No billing went out of that office. [140] 

Q. All equipment had a fixed rental price, 
didn’t it? A. That is right. 

Q. Mr. Moore asked you if it was not a fact that 
the original plan as devised for holding up this 


steel and so on 
Mr. Moore: Holding up what? 
Mr. Wrigley: Holding up the reinforcing steel. 
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Mr. Moore: I am going to object to that because 
it is contrary to his testimony now. His testimony 
is that was used for two purposes. I think the 
question is improper. It assumes facts that are not 
in evidence, your Honor, and contrary to the evi- 
dence. : 

Mr. Wrigley: Would the reporter read, because 
Mr. Moore interrupted before and now he objects 
to my asking the very thing that he says there. - « 

(Question read.) 


Mr. Wrigley: The steel, whatever it is used 
for, the original 
_ Mr. Moore: When you put that ‘‘and so on”’ in 
there 

Mr. Wrigley: No, it is there. The reporter has 
it down. 

The Court: Proceed. | 

Mr. Wrigley: Q. (Continuing) : calls for 
the use of 10 by 10 wood uprights, that is a fact, 
is it not? 

A. That was in the base. That is a fact—bases. 

Q. Later that was changed so that you used 
steel rails or angle iron in place of 10 by 10? 

A. That is right. 

Q. Did the use of rails or angle iron reduce the 
cost or increase the cost? 

A. It decreased the cost. 

Q. Now, you were asked about the trestle that 
was built from your concrete mixer at the loca- 
tion from which you poured Abutment 1, Abut- 
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ment 2, and Pier 1. Was any of the cost of [141] 
that trestle charged in your tabulation against Soule 
Steel Company ? 

A. That trestle did not include Abutment 1. It 
included just Abutment 2 and Pier 1. No, that cost 
was not in. 

Q. Was any of the cost on any of the piers or 
abutments charged to Soule Steel Company where 
that reinforcing steel was held up by the use of your 
exterior forms? 

A. No, with the exception of Abutment 1, and 
that is in error. 

_Q. Mr. Moore was asking you about the order 
in which this work was done, and your answer 
would give the impression that they would put up 
the steel and then they would stop and go no fur- 
ther until you had poured the concrete. Now, isn’t 
it a fact that all this work was going on consecu- 
tively and that the reinforcing steel was always 
away ahead of the welding, and the welding was 
ahead of the pouring of the concrete? 

A. What isemicht. 

Q@. With reference to this so-called summary, 
starting first in November, Plaintiff’s Exhibit 19, 
those blue sheets, do you have in mind the fig- 
ures as shown in this tabulation? A. Yes. 

Q. Are those the same identical figures that 
went in to make up the figures used in Defend- 
ants’ Exhibit K, or is there a variance? 

A. There appears to be a variance of 3 cents. 
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Q. Now, assuming that that inside form work 
was not there first to hold up the reinforcing 
stee]|—_— 

Mr. Moore: [I am going to object to that; it 
was not first to hold up. It was for two purposes. 
I object to the question as leading, your Honor, 
his own witness. 

The Court: You may omit the ‘‘first’’. - 

Mr. Wrigley: @Q. Assuming that the steel rails, 
the 6 by 6 cross pieces, and the 2 by’ 6 girders 
were not there at the time that you were ready to 
pour your concrete, would it have been necessary 
to have that type or that expensive construction 
[142] in order to pour the concrete? 

Mr. Moore: I am going to object again. We 
have an expensive construction, your Honor. It 
certainly is leading to the highest degree. 

The Court: That is a good argument. It has 
no place in the evidence. The form of your ques- 
tion is objectionable. Sustained. 

Mr. Wrigley: Q. Were the use of steel rails for 
uprights such as were used on the various piers 
there necessary in order to build your form work 
or framework to pour your concrete? 

A. It was not necessary for the forms. 

Mr. Moore: Q. It was not necessary what? 

A. It was not necessary for the forms. 

Mr. Wrigley: Q. Did the interior falsework or 
framework in any way support or hold up your 
exterior concrete forms? A. No. 
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Q. How were they held in place? 

A. They were held in place by the bolts at- 
tached directly to the concrete already in place. 

Q. In other words, as I understand the fact, 
the concrete forms outside were supported by those 
bolts which ran to the poured or finished concrete 
inside? 

A. Yes; in other cases these bolts were com- 
pletely through the pier. 

Q. And did not in any way attach themselves 
or were not fixed to the interior falsework or 
framework? A. That is right. 

..Q. Were the 6 by 6 girders necessary in order 
to pour the concrete? 

A. The system we used, they were used as 
such. 

Q. They were used, but if they were not al- 
ready there, was it necessary in order to pour the 
concrete? 

Mr. Moore: I do not understand your question. 
Tt sounds to me like it is highly argumentative 
and leading, your Honor, [143] in light of the wit- 
ness’ answer that they were used. 

The Court: The ultimate fact is they were used. 

Mr. Wrigley: The fact is they were used, as I 
understand, because they were there. 

The Court: Who brought them there? 

Mr. Wrigley: They were put there to hold up 
the reinforcing steel. 

The Court: By whom? 
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Mr. Wrigley: You mean put there by whom? 

The Court: The timbers you are talking about. 

Mr. Wrigley: They were put there by the Union 
Paving Company. 

The Court: Very well. 

Mr. Wrigley: Q. Did you, prior to this method, 
devise a plan for your use in pouring the concrete 
without those inside rails, inside girders, and the 
6 by 6 girders, and the 2 by 6 cross pieces? 

A. We had a system devised where those braces — 
were unnecessary. 

Q. When you say those braces were unnecessary, 
what part of the structure do you refer to? 

A. The 2 by 6’s. 

Q. Were the 6 by 6’s necessary on your plan? 

A. They were. 

Mr. Moore: Just a minute. You say his plan. 
Did he draw a plan? 

The Court: In any event, he said they were 
necessary. 

Mr. Wrigley: Q. In response to counsel’s ques- 
tion, did you personally prepare this plan for Doni 
ing the concrete that you referred to? 

A. We drew up a plan, yes, sir. 

Q. You say ‘‘we’’—— 

A. I drew up a plan. 

Q. And in that plan vou say these 2 by 6 braces 
were not necessary ? A. No, [144] 

@. Was any other part of the structure neces- 
sary ? 
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A. We had to have vertical supports for this. 
,Q. Was it necessary to build a framework run- 
ning up into the air, 60 feet ahead of your work, 
in order to pour the concrete? 

A. No, it was never necessary for that. 

-Q. How far ahead of your work of pouring 
concrete was it necessary to build forms in order 
to pour concrete ? 

A. Just had to have that platform just above 
the. forms. 

Q. What do you mean by ‘‘just above the 
forms’’? 

A. If the forms was 12 feet, we had to have our 
platform one foot higher so we could get under- 
neath and finish. It was not necessary to build it 
up 60 feet. 

Mr. Wrigley: I think that is all. 


Reeross-Examination 
By Mr. Moore: 

Q. You say it was not necessary to build ahead 
60 feet. Nevertheless, the fact remains, does it not, 
eventually you had to build that framework clear 
up to the top of the pier? 

A. That is right, but it is far more expensive 
to build a 60-foot tower than a 10-foot tower. 

Mr. Moore: I will ask that the answer go out as 
not responsive. I do not want to get into the ques- 
tion of expense on that. 

Q. You have to use the timbers just the same, 
don’t you? 
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A. It is not necessary to have so many braces, 
sway braces. 

Q. Wasn’t this steel also supported from out- 
side support put up by Mr. Stevens? 

A. When you say “‘this steel,’’ 

Q. I mean the reinforcing steel. 

A. In some cases it was. 

@. And you had to build this interior frame- 
work all the way to the top in order to pour ue 
concrete, did you not? 

A. That is right. [145] 

Q. You say the way it was built up,“it was 
somewhat more expensive, is that correct? 

A. That is right. 

Q. And so, therefore, you charged 100 per cent. 
cost to Soule; that is correct, isn’ it? - 

A. That is correct. 

Mr. Moore: That is all. 


J. A. DOWLING, 
called as a witness on behalf of defendants; sworn. 


The Clerk: Q. Will you state your name? 
A. J. A. Dowling. 


Direct Examination 
By Mr. Wrigley: 
Q. With reference to the period in question, 
starting in October of 1939 and up to the comple- 
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tion of the job, were you connected with the Union 
Paving Company ? eee Geniaiss 

@. In what capacity? A. Manager. 

Q. You were such on October 4, 1939 and Octo- 
ber 5th, when the bids were opened? 


A. I was. 
@. You heard the testimony of Mr. Mahon, I 
believe it was? A. Yes, sir. 


@. As to a conference held in your room at the 
Hotel Senator, Sacramento, on October 4th? 

A. Yes, sir. 
 Q. Who was present at that conference, accord- 
ing to your recollection ? 

A. It was no conference. Knocked on the door 
about ten o’clock at night, and Mr. Soule wanted to 
talk about the job. No price was given, whatso- 
ever. 

Q. Did they at that time submit any writing or 
bid or price for this steel work? 

A. They did not. 

®. Now, after the contract was entered into on 
January 6th, 1940, did you have any conferences on 
the job with Mr. Soule that you remember? 

A. After? [146] 

Q. After the contract was let on January 6th. 

A. Yes. He and I went up on the job on, I 
think, the 20th of December. 

®. The 20th of what? 

A. 20th of December. 

Q. No, I say after the contract was let on Janu- 
ary 6, 1940 BN YORS. 
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Q. Did you meet him on the job? 

A. No. The only thing we did do, we went up 
there together on the 20th of December, and, as I 
understand it, that was his first time on the job, 
the jobsite. 

Q. <After January 6th was he ever on the job 
with you at any time? 

A. I can’t place him there at any time. He 
might have been there once, but that is the only 
time he might have been there. 

Q. You haven’t any recollection of any discus- 
sion or meeting him on the job after January 6th? 

A. No. 

Q. Did you meet Mr. Stevens on the job after 
January 6, 1940? A. Quite frequently. 

Q. How much of the time, extending, we will 
say, from January 6, 1940, until midsummer of 
1941, how often did you go up there? 

A. Quite often. 

Q. What do you mean by ‘‘quite often’’? 

A. Usually once a week, once in ten days. 

Q. And would stay how long, on an average? 

A. Stay there from one day to a week or ten 
days at a time. 

Q. Did you have any discussion with Mr. Ste- 
vens with reference to the interior framework or 
falsework on these piers? A. I did. 

Q. Approximately when did the first discussion 
come up? 

A. Well, the first discussion came up along 
about in July. 
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Of what year? 

Of 1940, early in July. 

Where did that discussion take place? 
On the jobsite. 

When you refer to the jobsite you mean 
Where the work was under progress. [147] 


Where the work was going on? 
ies 


Who was present, as you remember it, at 


OPrPOPOrOr® 


this first discussion ? 

A. I don’t recall who was present. 

@. Other than yourself and Mr. Stevens. 

A. Other than myself—Mr. Hunt might have 
been, or Mr. Morrisett. 

@. Give us in substance what you said and 
what he said at that first conference with reference 
to the interior falsework or framework ? 

A. I asked him to sit down with us and adjust 
or come to some agreement of how the charges for 
the interior structure should be apportioned. He 
said he would take it up with San Francisco. Noth- 
ing happened until along about in September, again. 

Q. Of the same year? 

A. The same year. The same thing happened 
with no results. So I told him we would pay no 
more money for that work until such time as we 
could get a settlement or some adjustment of some 
type. 

®. Did you have more than the two discussions 
with Mr. Stevens with reference to the cost of 
this interior falsework and the framework? 
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A. That was all. The job went along. We did 
not pay, then, from July wntil, oh, I guess it was 
December, 1940, tried to hold back enough to cover 
their share of the cost of the work, or what we 
thought it should be. 

Q. Did you have any discussion as to dividing 
the cost, or anything like that? 

A. No, that is what I wanted to bring to a 
head, if I could. 

Q. Mr. Dowling, Mr. Moore introduced in evi- 
dence here an exhibit or writing called Plaintiff’s 
Exhibit 13, addressed, ‘‘To Whom it May Concern,’’ 
saying that final settlement was made on Novem- 
ber 3, 1941. You heard that read in evidence, 
didn’t you? A. Yes. [148] 

Q. Is that the fact? 

A. It is not a fact. 

@. Asa matter of fact, they have not made any 
final settlement yet, have they? 

A. That is correct. 

Q. As a matter of fact, under your contentions, 
at least, there is still a large amount of money 
unpaid to you for work on that job? 

A. Yes, sir. 

Q. And that matter is still under discussion with 
the Engineer up there, and they have not rendered 
a final decision or report on that? 

A. It is past them. It is up to the Department 
of Interior. 

Q. There is no filed decision on it? 
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A. No, sir, can’t get any reply out ef them for 
a vear and a half. 

@. Now, Mr. Nelson, an accountant, came down 
to your office previous to this trial. went over and 
checked all your figures in detail ? A. He did. 

Mi. Moore: He checked some of them, not all 
of them. 

The Witness: He checked all he had time to 
check, and he asked me some more questions, and 
i asked him to write a letter. He wrote one let- 
ter, and we produced everything required in that 
letter, and he refused to write the second letter, 
and we didn’t know what to give him. 

Q. Mr. Nelson was connected with the firm of 
Skinner & Hammond? A. Yes, sir 

Q. In other words, you turned over to him all the 
records apparently that you thought he was asking 
for in the office? A. Yes, sir. 

Q. So he checked these costs, so far as you knew, 
and after he checked them did he furnish you with 
a statement of the items that he wanted further 
data on? 

A. For a portion of what he wanted. [149] 

Mr. Moore: J haven’t any objection, but I do 
not see what in the world a conversation between 
him and the accountant would have to do with this 
case, your Honor. 

Mr. Wrigley: Mr. Nelson was turned loose carte 
blanche in the office. He took a lot of things—in 
fact, he took a lot of things that we did not know 
about until to-day. They introduced a photostatic 
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copy of a document that we did not know was 
out of the office until today. 

The Court: Anything that occurred in the of- 
fice, no third person could be bound by. 

Mr. Wrigley: Their man did it. 

The Court: Did your man go down there? 

Mr. Moore: Why, yes, your Honor. We took 
photostatic copies. They agreed to have our ac- 
countant go in and investigate Mr. Dowling’s books. 

The Court: What value has it here? 

Mr. Moore: I do not know what the purpose of 
iets: 

The Court: Develop the facts, whatever they are. 

Mr. Wrigley: Q. Leaving out the penciled notes 
after Mr. Nelson got through, those are the items 
that he wanted further information on, aren’t 
they ? 

A. That is correct. 

Mr. Wrigley: We would ask that that be marked 
Defendants’ Exhibit next in order, with the stipu- 
lation, of course, that the pencil notations on there 
were not on there at the time they were made. 

Mr. Moore: I would like to know what the pur- 
pose of it is, Mr. Wrigley. 

Mr. Wrigley: The same purpose as your intro- 
ducing the tabulations of how they made up their 
records, which Mr. Nelson took without permission. 

[150] 

(The document in question was thereupon 

received in evidence and marked ‘‘ Defendants’ 
Exhibit V.’’) 
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Mr. Moore: We didn’t take anything we did 
not have permission to take. 

The Court: In any event, all of the original 
books are here, aren’t they? Neither side is bound 
by what this gentleman did? 

Mr. Moore: We put an accountant in to get 
an investigation of the charges. That is all it 
amounted to. We were told we could make copies 
of anything we wanted. 

Mr. Wrigley: That is correct. 

Mr. Moore: I did not want to come before your 
Honor and make a motion under the Code, for 
which the Code provides, that we have the right 
to take photostatic copies. Mr. Wrigley said, ‘‘It 
is not necessary. Send your accountant in and 
make any memorandum or copy you want.’’ 

Mr. Wrigley: That is correct, but he was told 
specifically he should not take anything out of 
that office without getting permission, and he took 
it out of the office, and we never knew it until 
to-day. 

Mr. Moore: He didn’t take anything that he 
wasn’t told down there. I told him to get copies 
of that—that is all I know—and I got copies. 

Mr. Wrigley: Q. And in response to Mr. Nel- 
son's request as contained in that writing, you 
gave this further memorandum ? 

A. Yes, that is correct. 

Mr. Wrigley: The main purpose of these is to 
show that these same items they are questioning 
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are identically the same as in the tabulation. We 
offer this as defendants’ exhibit next in order. [151] 
(The document was thereupon received in 
evidence and marked ‘Defendants’ Exhibit 
WW”) 


Mr. Wrigley: Q. Now, during the progress of 
the work, aside from these conversations with Mr. 
Stevens, did you have any conversations with any 
other representative of Soule Steel Company with 
reference to the eost of this interior falsework or 
framework? 

A. No, not until the completion of the job. 

Q. After the completion. 

Mr. Moore, have you a copy of this (indicating) ? 

Mr. Moore: The document that Mr. Wrigley is 
now going to introduce or question the witness in 
regard to, your Honor, a copy of it was attached to 
Mr. Dowling’s deposition as Plaintiff’s Exhibit No. 
A. I want to make that statement so it can be iden- 
tified with his deposition. 

The Court: Very well. 

Mr. Wrigley: I want to state further for the 
record that this exhibit, here, consists of two pages, 
one in the form of a letter from the Union Paving 
Company to me, to which is attached a certain tab- 
ulation, and on both the letter and the tabulation 
there are certain pencil markings or notations, and 
Mr. Moore’s copy is also marked up. I think it 
should be understood that these pencil markings 
were not part of the original writing. 
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Mr. Moore: So understood. 

Mr. Wrigley: Q. Mr. Dowling, showing you 
what purports to be letter of September 10, 1941, 
and an itemized statement, do you recognize those 
writings ? A. Yes. 

Q. As a matter of fact, they were sent to me to 
turn over to Mr. Thelen ? A. That-is correct. 

Q. Who was connected in some capacity, as at- 
torney or otherwise, with Soule Steel Company? 

A. Yes, sir. [152] 

Mr. Wrigley: Before examining the witness fur- 
ther, if your Honor please, I would like to offer 
those in evidence. 

Mr. Moore: JI have no objection. 

(The documents were thereupon received in 
evidence and marked ‘‘Defendant’s Exhibit 


aX a) 
DEFENDANT’S EXHIBIT X 


California Street 
Phone GArfield 7820 


Union Paving 
San Francisco, 
September 10, 1941 
Mr. H. F. Wrigley 
Monadnock Building 
San Francisco, California 


Dear Sir: 
The total cost of constructing supports for rein- 
forcing steel, templets, spacers, falsework, runways, 
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etc., for use in building the Piers and Abutments of 
the Pit River Bridge is as follows: 


Chargeable to Union Paving Co: 


Runways $38,063.93 
Falsework 13,575.87 $51,639.80 


10% Supervision a 5,163.98 $56,803.78 


Chargeable to Soule Steel Co.: 
Temporary supports for 
reinforcing steel, in- 
cluding templets and 
spacers 53,486.56 
10% Supervision 5,348.66 58,835.22 


Miscellaneous charges to Soule Steel Co.: 
Moving and repairs to 


boom 1,893.82 
Additional Miscell. 


charges 383.58 2,277.40 $61,112.62 


This of course does not take into consideration 
any assessments for liquidated damages. 
Yours very truly, 
UNION PAVING CO. 
By A. LAWTON 
AL:E 
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Mr. Wrigley: Q. Mr. Dowling, this tabulation 
containing certain summarized figures, has it got the 
same identical totals as in the breakdown tabula- 
tion? 

A. I think they are both the same, aren't they? 
They are suposed to be the same—same thing. 

@. Figures in this tabulation are the same totals 
as this? 

A. Yes, they asked for a further breakdown of 
the amounts there. 

Q. In other words, this statement was gotten up 


first? A. That is correct. 
@. And they wanted a further breakdown and 
this one was then made up? A. Yes. 


Q. That was made up in response to their letters 
or demands of a statement for the cost of this work ? 

A. Yes, sir. 

Q. To your knowledge, prior to making up the 
statements in question, had you ever billed Soule 
Steel Company for any specific amount? 

A. Yes, in the early part of, I think it was, 1942, 
we sent them a partial bill for $40,000. 

Mr. Moore: Iam going to object to that, if there 
is a bill in, on the ground that the billing is the best 
evidence, your Honor. 

Mr. Wrigley: That is what I am coming to, but 
I do not think the witness understood my question. 
Will the reporter read it, because he said 1942, and 
this is 1941. 

The Witness: I do mean the early part of 1941. 
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We were all cleaned up there in May of 1941. [153] 
Mr. Wrigley: Q. When you refer to an earlier 
billing, did you refer to this? 
A. Yes, February 24, 1941. 
Q. At that time the work was still in progress, 
was it not? A. Qh, yes. 
Mr. Wrigley: We offer this as Defendants’ Ex- 
hibit next in order. 
(The document was thereupon received in evi- 
dence and marked ‘‘ Defendants’ Exhibit Y.’’) 


Mr. Wrigley: It purports to be a billing or 
statement of costs up to the date of that billing. 

Q. Now, Mr. Dowling, in that billing, as well as 
in the later billing, I note that there is an item 
charged there called overhead 10 per cent. What is 
that based on? 

A. The regular overhead that you carry on all 
jobs—office services, insurance, tools, and equip- 
ment. 

Q. Was that the usual and customary charge for 
overhead for such items? A. Yes. 

Mr. Moore: I do not think that is a proper ques- 
tion, your Honor. In other words, here is a back 
charge. I do not know whether there is any cus- 
tom or usage in connection with it. 

Mr. Wrigley: J think the question of figuring 
cost not only ineludes the cost of the actual ma- 
terial 

Mr. Moore: If will withdraw the objection rather 
than argue it. 
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Mr. Wrigley: Q. Was 10 per cent. the usual or 
customary charge to cover those overhead incidental 
expenses ? A. Yes, sir. 

Q. On the Pit River job—that was the first job 
of its kind for anybody to do, wasn’t it? 

A. It was on this coast, anyway. 

Q. Based on the figures, so far as the United 
States Government is concerned, has it shown a loss 
or profit to the Union Paving [154] Company? 

Mr. Moore: What is that? 

Mr. Wrigley: The question was, Based upon the 
figures to date, does that job show a profit or a loss 
to the Union Paving Company? 

Mr. Moore: I am going to object to that as in- 
competent, irrelevant, and immaterial. I do not 
know why the Soule Steel Company should stand 
his loss, if he had a loss, or why they should share 
in his profit, if he had a profit. 

Mr. Wrigley: Nor why he should pay any part 
that you agreed to pay. 

Mr. Moore: You haven’t shown that we agreed 
to pay anything. I think it is improper, your Honor. 

The Court: The objection will be sustained. 

Mr. Wrigley: For the purpose of the record I 
want to show, first, by this witness that the bid was 
an unbalanced bid. 

The Court: What do you mean by ‘‘unbal- 
anced’’? 

Mr. Wrigley: Made up of many, many items. 

The Court: The record is here, isn’t it? 
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Mr. Wrigley: And that the job showed a loss to 
the Union Paving Company. 

The Court: Assuming it did, how does that enter 
into the merits of this case ? 

Mr. Wrigley: Only in this, that where the Union 
Paving Company has been forced to do and pay 
work that Soule Steel Company has agreed to pay 
or do and has not done, that enters into the picture, 
as I see it, of what they are supposed to do. 

The Court: Whether there was a profit or loss 
would not determine whether there was liability. 

Mr. Wrigley: I think the question of cost to 
Soule Steel [155] Company for labor or anything 
else is a factor in showing what they are supposed 
to do for a given amount of money. : 

The Court: The objection will be sustained. Let 
us proceed. 

Mr. Wrigley: No further questions of this wit- 
ness at this time. 

The Court: At this time we will adjourn in any 
event. 

(Thereupon the further hearing of the cause 
was continued unti] Thursday, April 15, 1943, 
at 10:00 o’clock a. m.) 


[Endorsed]: Filed April 15, 1943. [156] 
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Thursday, April 15, 1943 
10:00 o’clock a. m. 


The Clerk: Soule Steel Company v. Union Pav- 
ing Co. 

Mr. Moore: Ready. 

Mr. Wrigley: Ready. 


ee 


J. A. DOWLING, 
recalled ; 
Direct Examination (resumed) 
Mr. Wrigley: Q. Mr. Dowling, showing you a 
letter dated December 8, 1939, on the letterhead of 


the United States Department of the Interior, Bu-— 
reau of Reclamation, addressed to Union Paving © 


Company, signed by R. 8. Calland, Acting Super- 
vising Engineer, can you identify that letter? 

A. Yes, sir. 

Q. And the reverse side of it? 

A. That is the acknowledgment of the receipt of 
the letter. 

Mr. Wrigley: May it please the Court, without 
reading this, because I do not think it 1s necessary 
to go into details, identifying this job, it is a letter 
from the Department of the Interior Dated Decem- 
ber 8, 1939, instructing them to proceed under their 


contract. We offer that in evidence as the defend- | 


ants’ exhibit next in order. On the reverse side is 
a carbon copy of a letter from the Union Paving 
Company to the writer, acknowledging receipt of 
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that letter. In this case he used the back of that as 
a carbon. 
The Court: It will be admitted. 
(The document was thereupon received in evi- 
dence and marked ‘Defendants’ Exhibit %.’’) 


Mr. Wrigley: That is both the letter and the 
acknowledgment. 

Mr. Moore: May I interrupt one moment? 

Mr. Wrigley: You may. [157] 

Mr. Moore: If I might interrupt a moment, your 
Honor, at the last hearing I neglected to introduce 
this drawing of Pier 2, I think it is. It was testi- 
fied in regard to and I would like to offer it at this 
time. 

Mr. Wrigley: No objection. 

The Court: It will be admitted and marked. 

(The document referred to was received in 
evidence and marked ‘“ Plaintiff’s Exhibit 20.’’) 


Mr. Wrigley: Q. Mr. Dowling, can you identify 
these writings, consisting of four pages, and tell us 
what that is? 

A. That is the warrant of the Bureau of Recla- 
mation for payments, certain payments to be made 
to the Union Paving Company by the Government. 

Q. <A statement of the 

A. Various payments. 

Mr. Wrigley: Without attempting to read this 
into evidence, may it please the Court, it is the regu- 
lar printed form with the tabulation. It is called 
“Estimate No. 20, to June 30, 1941.’ It purports 
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to be on its face a final estimate, and it contains a 
summary of the work and payments up to date, also 
a statement of the claim of the Government against 
the Union Paving Company for damages, and also a 
statement of the various charges or deductions that 
the Government has made against the Union Paving 
Company. We offer this as the defendants’ ex- 
hibit next in order. 

(The document was received in evidence and 

marked ‘‘Defendants’ Exhibit AA.’’) 


Mr. Wrigley: Q. Now, Mr. Dowling, after 
Union Paving Company received that statement and 
estimate, did the Union Paving Company accept 


that as being correct? A. They did not. 
Q. And they took an appeal? 
A. Yes. [158] 
Q. And that appeal is still pending? 
A. Still pending. 
Q. Lshow you this writing (handing a document 


to the witness). A. Yes, sir. 

Q. Can you tell us what that is briefly? 

A. From our appeal, they have split it to answer 
it in two separate statements, and they have just 
only, about sixty days ago, answered the last appeal, 
and we asked them for an extension of time, which 
they granted us, to answer their reply, I guess you 
would eall it. 

Mr. Wrigley: Without reading this entire letter 
in evidence, it is dated February 20, 1943, addressed 
to Mr. Dowling, Union Paving Company, and refers 
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to his appeal, and recites, ‘‘An appeal 1s now under 
consideration and a decision should be rendered 
within a few days.’’ We offer this letter in evi- 
dence as Defendants’ Exhibit next in order, and Mr. 
Dowling has stated that they have not filed their 
closing statement in that matter yet. 
(The document referred to was received in 
evidence and marked ‘‘Defendants’ Exhibit 
BB.’’) 


Mr. Wrigley: Q. Now, Mr. Dowling, referring 
back to the work on the Pit River job, did you at 
any time during the progress of the work request any 
representative of Union Paving Company to con- 
struct or install the interior false framework ? 

Mr. Moore: May I have that question read ? 

(Question read.) . 


A. Not above—— 

Mr. Moore: Just a minute. I think the ques- 
tion is leading, and I do not understand it, frankly, 
—request any representative of the Union Paving 
Company ? 

Mr. Wrigley: That is in error, if I said Union 
Paving Company; I meant any representative of 
Soule Steel Company. [159] That is an error on my 
part. JI would ask the reporter to make that read 
‘any representative of Soule Steel Company.’’ The 
question may be answered ‘‘ Yes’’ or ‘‘No.’’ 

A. Yes. 

Q. To whom did you make that request ? 
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Mr. Stevens. 

Was that oral, or in writing? 

It was oral. 

When? 

It was oral to begin with, and afterwards it 


oa ee as 


was in writing. 


Q. When was that done the first time? 

A. The first time I spoke to them about it was in 
July. 

Q. Of what year? A. 1941. 

Q. Where? A. At the jobsite. 

Q. Who was present? 

A. Mr. Morrisett, I think, and after that I spoke 


to them in September. Finally in October we 
served written notice on them to construct the in- 
terior bracing. 

Q. Going back to the request of July, give us the 
substance of what you said, and what his reply was. 

A. Well, I said to Mr. Stevens, ‘‘Don’t you think 
it is about time now that we ought to get together 
and agree on how to apportion our respective costs 
for the interior framework ?’’ 

And he said he would refer it to San Francisco. 

Mr. Wrigley: Goimg back, I would ask the re- 
porter to read back. My attention has just been 
called to the fact that Mr. Dowling said that first 
conversation was in the year 1941. 

The Witness: Oh, no, 1940—1940, it was. 

Q. Was it 1940, or 1941? 

A. No, no, it was 1940. 
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Q. 1940? A. 1940. 

Q. Following that conversation in July of 1940, 
and prior to the next conversation in September of 
1940, did Soule Steel Company install any interior 
falsework or framework to support the [160] steel? 

A. They did not. 

Q@. Now, coming to the second conversation, 
which you fix in September, first, where was that 
conversation held? 

A. That was also on the jobsite. 

Q. Who were present, as you remember ? 

A. I don’t know, unless it must have been Mr. 
Morrisett. JI used to travel around the job with him. 

@. And Mr. Stevens? 

A. And Mr. Stevens and myself, yes. 

Q. Give us the substance of that conversation, 
what you said and what Mr. Stevens said in reply. 

A. Iasked him if he made up his mind or deter- 
mined how we should split the charges, and he said 
he had not. And then I said that we would be com- 
pelled under the circumstances to withhold pay- 
ments beyond that time until some definite under- 
standing had been made, those payments to cover 
the approximate cost of his share of the work. 

Q. Did you at that time request them to do that 
work ? A. Oh, yes. 

Q. Was that request made of Mx. Stevens at that 
time? A. I beg your pardon? 

Q. Was that request made of Mr. Stevens at that 
time? 
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A. Oh, yes, the conversations were all had with 
Mr. Stevens. 

Q. Going back to the first conversation, was any- 
thing said in that conversation by you or by Mr. 
Stevens with reference to prorating the cost of that 
work on any basis? 

-A. That is what I spoke to him about. 
Q. We are talking about the July conversation 
now. 

A. His answer to that was he would have to refer 
it to San Francisco. 

, @. At any stage was there any agreement be- 
tween’ Union Paving, on the one hand, and Soule 
Steel Company, on the other hand, as to how the 
costs should be divided or apportioned? [161] 

. Mr. Moore: I think that calls for the conclusion 
of the witness, your Honor. 

Mr. Wrigley: Would the reporter read it? 

(Question read.) 

Mr. Wrigley: ‘That calls for a statement of fact, 
whether they did or did not reach an agreement. 

The Court: You are entitled to the conversation 
had, anything said or done with relation to it. 

Mr. Wrigley: Q. At any stage of the work was 
anything said by Union Paving Company and 
agreed to, accepted by Soule Steel Company or said 
by Soule Steel Company and agreed to by Union 
Paving Company as to the basis on which the costs 
should be apportioned ? 

Mr. Moore: I think that is subject to exactly the 
same objection, your Honor. Identify the time, 
place, who was present, and what was said. 
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The Court: Objection sustained. 
Mr. Neo The question really calls for a 
‘“Yes’’ or ‘ No”’ answer. 
The o_— Develop the facts, whatever they are. 
Mr. Wrigley: That is what I am trying to do 
and J am apparently not asking the proper question. 
Q. Talking again of the prorated costs, were 
there any conversations as to how they should be pro- 


rated ? A. After the signing of the contract? 
@. After the signing of the contract, up to any 
time after that. A. No, no, not with me. 


Q. Other than the conversation that you referred 
to in September, 1940, in which you stated to Mr. 
Soule that they should pay a prorata of that cost, 
you referred to later requests [162] to prorate it? 

Mr. Moore: I didn’t understand that. Pardon 
me. May I have that question read ? 

(Question read.) 


Mr. Moore: I do not understand the question, 
frankly. 

Mr. Wrigley: In his previous testimony he said, 
just a minute ago, that after September there were 
written requests to prorate. I want to develop 
what those written requests were. 

Mr. Moore: I have no objection to that, if you 
produce them. 

The Witness: Yes, that happened in November. 

Mr. Wrigley: Q. Of what year? 

The Court: @. What happened in November? 

A. We demanded of Soule Steel Company that 
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they proceed to do the bracing for their steel bars— 
that was on or about the 24th, I think—and at that 
time he agreed to do it. 

Mr. Moore: Q. Just a minute. Are you dis- 
cussing conversations, or letters, or what, may I 
ask ? 

A. Conversations preliminary to letters. 

Q. I still don’t understand. Is that a conversa- 
tion with Mr. Soule? A. Mr. Stevens. 

'-Q. In November? A. In October. 

Mr. Wrigley: The actual writings I will produce 
later, or offer them for introduction when I eall Mr. 
Soule as my own witness under Rule 43. No fur- 
ther questions. 

. Cross-Examination 

Mr. Moore: Q. Mr. Dowling, you say you had a 
conversation with Mr. Stevens in July, is that cor- 
rect ? A. Yes, sir. 

Q. Up to that time, starting in in March of 1940, 
monthly progress billings had been made by the 
Soule Steel Company to the Union Paving Company 
for the steel that had been installed, is that [163] 


correct ? A. That is correct, sir. 
@. And those started in in March, is that cor- 
rect ? A. That is correct. 


@. And were rendered monthly thereafter? 

A. They were. 

Q. And as those bills were rendered, did you ever 
object to the bills to the Soule Steel Company ? 

A. Yes. 

Q. In writing or verbally? 
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A. I don’t know whether that was verbal—TI 
think it was verbal. 

Q. With whom? 

A. We notified Mr. Stevens that we would not 
pay any more money until some adjustment was 
made. 

Q. That was in July? 

A. No, that was the first conversation I had, ask- 
ing him if we could get together and try to arrange 
some formula or something to charge each other 
with their respective portion of the work. 

@. That was in July, was it not? 

A. That was in July. And then after that, at 
the second meeting, I told him at that time we would 
not pay any more money until something was done 
about it. 

Q. But you had received these bills monthly and 
had made no objections to them until sometime in 
July, is that correct? 

A. That is correct. There were only three pay- 
ments due at that time, or three payments that were 
made, I know. 

@. You did not make any objection to Mr. Soule, 


is that correct? A. Up to that time? 
Q. Yes. A. To July? 
Q. Yes. A. No, I had not. 


®. Iam referring now to Mr. Soule and not Mr. 
Stevens. Had you made any objections to Mr. 
Soule? 

A. No, most of our objections were to Mr. 
Stevens on the job. 
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they proceed to do the bracing for their steel bars— 
that was on or about the 24th, I think—and at that 
time he agreed to do it. 

Mr. Moore: Q. Just a minute. Are you dis- 
cussing conversations, or letters, or what, may I 
ask ? 

A. Conversations preliminary to letters. 

@. I still don’t understand. Is that a conversa- 
tion with Mr. Soule? A. Mr. Stevens. 

*Q. In November? A. In October. 

Mr. Wrigley: The actual writings I will produce 
later, or offer them for introduction when I call Mr. 
Soule as my own witness under Rule 43. No fur- 
ther questions. 

Cross-Examination 

Mr. Moore: Q. Mr. Dowling, you say you had a 
conversation with Mr. Stevens in July, is that cor- 
rect? A. Yes, sir. 

Q. Up to that time, starting in in March of 1940, 
monthly progress billings had been made by the 
Soule Steel Company to the Union Paving Company 
for the steel that had been installed, is that [163] 


correct ? A. That is correct, sir. 
Q. And those started in in March, is that cor- 
rect ? A. That is correct. 


@. And were rendered monthly thereafter? 

A. They were. 

Q. And as those bills were rendered, did you ever 
object to the bills to the Soule Steel Company ? 

A. Yes. 

Q. In writing or verbally ? 


Umited States of America 301 


(Testimony of J. A. Dowling.) 

A. I don’t know whether that was verbal—I 
think it was verbal. 

Q. With whom? 

A. We notified Mr. Stevens that we would not 
pay any more money until some adjustment was 
made. 

Q. That was in July? 

A. No, that was the first conversation I had, ask- 
ing him if we could get together and try to arrange 
some formula or something to charge each other 
with their respective portion of the work. 

Q. That was in July, was it not? 

A. That was in July. And then after that, at 
the second meeting, I told him at that time we would 
not pay any more money until something was done 
about it. 

Q. But you had received these bills monthly and 
had made no objections to them until sometime in 
July, is that correct? 

A. That is correct. There were only three pay- 
ments due at that time, or three payments that were 
made, I know. 

@. You did not make any objection to Mr. Soule, 


is that correct? A. Up to that time? 
@. Yes. A. To July? 
®. Yes: A. No, I had not. 


Q. Iam referring now to Mr. Soule and not Mr. 
Stevens. Had you made any objections to Mr. 
Soule? 

A. No, most of our objections were to Mr. 
Stevens on the job. 
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Q. Did you make any objection to Mr. Soule, or 
to the home [164] office of the Soule Steel Company 
until sometime late in October ? 

A. That is correct. 

Q. That is the first time you ever made any ob- 
jection ? 

A. Served notice on Mr. Stevens and also on the 
Soule Steel Company. 

Q. You are charging now the Soule Steel Com- 
pany 100 per cent of the cost of erecting this frame- 
work, is that correct ? 

A. <A portion of the framework. 

Q. Well, those interior frameworks? 

A. <A portion of the job. They were not assessed 
or any claim filed for Abutment 2, Abutments 3 and 
4, or Piers 8, 9 and 10. 

@. When did you start work on Abutment 1? 

A. Did we start working? We started early in 
the year. 

Q. Did you make any demand on the Soule Steel 
Company at that time that they install any of that 
falsework and abutment work? 

A. No, I assumed that was part of their contract. 

@. Will you please answer the question? Did 
you make any demand on the Soule Steel Company ? 

A. Did I? No, sir. 

Q. At the time the job started, that they put in 
any of this falsework ? A. “I did not, sm 

Q. The same is true, you made no demand on 
them until the job had run for eight or nine months, 
is that correct ? 
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A. Hight or nine months—September to March? 
That is about three months, isn’t it? 

Q. From March to October—that was the first 
time you had ever communicated, as 1 understand, 
with the Soule home office? 

A. That is correct, I guess, yes. 

Q. During all that time you had made no de- 
mand on them of any kind, character or description 
other than the ones you referred to of Mr. Stevens? 

A. Mr. Stevens, yes—well, he was a [165] part- 
ner. 

Q. You had paid in July $5000 on account, had 
you not? A. Yes. 

Q. And in August $12,486.25? 

A. Something like that. 

Q@. And in September, on the 21st, you paid 
$9126.04, did you not? A. Yes, sir. 

@. That practically paid your contract in full? 

A. Up to that time. 

@. On the monthly billings that had been ren- 
dered to that time? Aeucs. 

®. You refused to pay any more money at that 
time, did you not, and did not pay the Soule Steel 
Company any additional money until July 18, 1941, 
is that correct? 

A. December, 1940 we paid them $20,000, and 
then paid them another one, I believe, in January, 
1941. 

Q@. At the time you entered into this contract, 
did you understand at that time the Soule Steel 
Company were to install all the falsework ? 
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back over a written contract, which is prevented by 
Section 1625 of our Code. The parties agreed to a 
writing, in which the obligations of each party were 
stated. An attempt to reopen that in order to vary 
the contract I say is objectionable. 

Mr. Moore: We are not attempting to vary it, 
if it please your Honor, because as I have listened 
to the testimony and have read the contract, there 
isn’t the lightest word in that contract that requires 
the Soule Steel Company to install any of this in- 
terior framework. In light of the claims being 
made, we take it that the contract was sufficiently 
indefinite to enable us to produce the understanding 
of the parties at the time the contract was made. In 
other words, there are several criterions of interpre- 
tation. One of them is what the parties did under 
the contract, to which Mr. Dowling has just testi- 
fied. I believe it was Lord Sutten who said, ‘‘Tell 
me what a man did under a deed and I will tell you 
what it means.’’ In other words, we have one 
criterion now of interpretation and the other one is 
the negotiations which led up to the making of the 
contract, and I think it is perfectly relevant and 
proper under the circumstances, in light of the 
charges that are made here, to go into the making 
of that contract. 

Mr. Wrigley: In the first place, may it please 
your Honor, the master contract, if we might eall 
such the contract between Union Paving Company 
and the United States Government, said that the 
contractor was to furnish whatever was necessary 
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to erect that steel. That provision was expressly 
assumed by this written contract. Not only did 
they assume 23, 34, and 45, [168] but they expressly 
agreed to 66, which says that they will do that, and 
on top of that, as if that were not clear, the contract 
goes on to provide that the contractor, which is the 
Union Paving Company, ‘‘at its own cost, agrees to 
provide an accessible roadway from Highway 99 to 
the base of all piers and abutments, construct a 
wooden trestle over and above the base of the piers, 
and construct wooden cores, as shown in the plans, 
which may be used by the subcontractor as a sup- 
plementary support for reinforcing bars.”’ 

In other words, it says expressly what the con- 
tractor is to do, and they say they are going to do 
everything else. That is the writing, and we think 
that writing is clear and explicit on its face, and 
they have no right legally, we feel, to go back and 
try and show that they agreed to something orally 
contrary to this writing. That is our objection. 

Mr. Moore: The contract provides, your Honor, 
among other things, that time is of the essence of 
this agreement, and the subcontractor agreed that it 
would proceed with the placing of reinforcement 
bars in sections of the piers and abutments made 
ready for such placement immediately after being 
notified by the contractor of the readiness of each 
section, and prosecute the same diligently to com- 
pletion, unless prevented by strikes, lockouts, or 
other contingencies beyond its control. In this con- 
nection, your Honor, we propose to prove that nego- 
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tiations started about October 4th, which has been 
testified to, subject to a motion to strike out; that 
on December 11th Mr. Soule dictated a proposed 
bid; that on December 29th there was a conference 
had at the Soule Steel Works, in which a large 
drawing of Pier 3 was presented, and in which Mr. 
Soule outlined in there, under Mr. Cochrane’s and 
Mr. Dowling’s sug- [169] gestion, this framework 
that was to go in to hold it up, and at that time Mr. 
Dowling and Mr. Cochrane said, ‘‘Now, we will 
provide—’”’ or said in substance, ‘‘ Now, we will pro- 
vide this framework. You boys sharpen your pen- 
cils and see where we get on prices. You will be 
entitled to use that framework in your placement of 
the reinforcing steel.’’ After lunch they had a fur- 
ther session, and in that session they horsetraded, 
if you want to term it that, the price, the final price 
being agreed on was $22.50 a ton for placing the 
steel. They reduced that amount, your Honor, to 
approximately half of the contract price—all done 
under the administration of the Union Paving Com- 
pany. This letter or bid of Mr. Soule’s dated De- 
cember 11, 1939—we have taken Mr. Dowling’s 
deposition and he has a copy of this in his files; 
Mr. Soule has one in his files—and each provision in 
this was taken up, we propose to prove, at this mecet- 
ing and discussed; and in there there is one provi- 
sion 

The Court: Pardon me. What was the date of 
the meeting ? 

Mr. Moore: December 9, 1939. The contract was 
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signed January 6, 1940, one week later, and in this 
meeting it was provided, No. 8, ‘‘ You are to furnish 
wood supporting framework’’—this is a letter from 
the Soule Steel Company to the Union Paving Com- 
pany. Mr. Dowling has an exact copy of this in his 
deposition. We propose to prove that Mr. Dowling 
took this with him and drew up this agreement. In 
other words, he prepared the agreement, not Mr. 
Soule. We maintain, your Honor, that this provi- 
sion, here, was understood by Mr. Soule at the time 
to the effect that the subcontractor agrees to proceed 
with the placing of the reinforcement bars in sec- 
tions of the piers and abutments made ready for 
such placement immediately after [170] being noti- 
fied by the contractor of the readiness of each sec- 
tion. tt was understood at that time by Mr. Soule 
that that provision referred to the building of this 
interior framework. In other words, we say, your 
Honor, that the negotiations that led up to this, the 
circumstances that surrounded the making of this 
contract were such that the contract, itself, required 
interpretation, and that the letter of December 11th, 
which was the memorandum of the parties as to 
what they agreed to, is properly admissible in evi- 
dence. In other words, the contract, itself—there 
were no changes made after this conference of De- 
cember 29th—there was merely a draft drawn up— 
but there were no further conferences. The whole 
thing was closed on that day except the formal sign- 
ing of the contract. We take the position that the 
evidence of the negotiations of the parties, the cir- 
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cumstances surrounding the making of the contract 
are all admissible so that this Court may be placed 
in the shoes of the contracting parties and interpret 
this contract as it was intended by them to be in- 
terpreted. 

Mr. Wrigley: Our position is simply this: You 
could call it horse trading or, in contract parlance, 
offers which were absolutely rejected, and when 
those offers were rejected and the parties signed a 
contract in writing, that contract expressly super- 
sedes all the prior negotiations. Now, we think that 
Section 1625 of the California Civil Code expressly 
covers this. The execution of a contract in writing, 
whether the law requires it to be written, or not, su- 
persedes all the negotiations or stipulations concern- 
ing this matter which preceded or accompanied the 
execution of the instrument. Now, here they make 
an offer to do certain things for certain money. 
That is rejected, and they come back and make an 
entirely different contract [171] for something en- 
tirely different, at an entirely different price, and we 
say that the prior negotiations have no legal rele- 
vancy at all. That is the basis of our objection. 

Mr. Moore: There is nothing in this contract, 
your Honor, that requires them to put up this 
framework. I, frankly, can’t see it. I think the 
contract is clearly indefinite, and it is proper that 
the circumstances leading up to the execution of the 
contract be admitted in evidence. 

Mr. Wrigley: Again we say, your Honor, the 
contract 1s express, definite, and clear. 
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The Court: In relation to this framework con- 
struction ? 

Mr. Wrigley: Yes, your Honor. 

The Court: Read it. 

Mr. Wrigley: In the first place, I am reading 
now from the master contract, which they assumed, 
and I am only reading the parts which I think are 
the pertinent parts, reading first from Section 23: 

‘‘The cost of handling and installing minor miscel- 
laneous items of timber, metal and other work, for 
which specific prices are not provided in the sched- 
ule shall be included in the prices bid for the work 
to which they are appurtenant.”’ 

Then we come to Section 24 of the master contract: 

‘‘The contractor will be required to furnish all 
form materials, including oil for oiling forms; all 
wire, Wire ties; or other appliances used for holding 
forms and for securing reinforcement bars; metal 
or other temporary supports, if used, for reinforec- 
ment bars and other metal work; welding rods for 
welding reinforcement bars; all backfill material; all 
gravel and broken rock or boulders [172] for dry 
rock paving; gravel or broken rock for drain pock- 
ets; all water used for mixing, cleaning, curing, and 
eooling conerete and mortar and for moistening 
backfill materials to be compacted; and also all other 
materials not a part of the completed construction 
work required for the completion of the contract. 
The contractor will be required to haul all of these 
materials, as well as all of the materials delivered 
to the contractor by the Government. The cost of 
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hauling all of the materials described above and of 
furnishing all of the materials required to be fur- 
nished by the contractor shall be included in the unit 
prices bid in the sehedule for the work for which 
the materials and hauling are required.”’ 

Then coming to Section 45 of the so-called master 
contraet,—— 

“The contractor shall provide all clamps, tie 
rods, cables, blocking, anchors and other accessories 
that may be required for holding the reinforcement 
bars in position while the joints are being welded 
and shall furnish all welding electrodes and hack- 
ing up strips required for welding the reinforce- 
ment bars.”’ 

Further on in Section 45,—— 

‘“‘The ends of the bars shall be matched accurate- 
ly and shall be retained in the position shown on 
the drawings during the welding operations.”’ 

Now, coming to 66,—— 

‘‘Payment for placing reinforcement bars will be 
made at the unit price per pound bid therefor bid 
in the schedule, which unit price shall include the 
eost of furnishing and attaching wire ties and 
metal supports if used, of unloading, hauling, sort- 
ing, storing, cutting, [173] bending, cleaning, plac- 
ing, and securing and maintaining in position all 
reinforcement bars, as shown on the drawings or 
as directed by the contracting officer.”’ 

Now, that is what they assumed and agreed to 
do, with the one limitation in the subcontract; in 
other words, they agreed to do everything that Mr. 
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Dowling or his company agreed to do, except that 
Mr. Dowling agreed, after we have the provisions 
whereby they assume paragraphs 23, 24, 45 and 
66. 

‘The contractor at its own cost agrees to provide 
an accessible roadway from Highway 99 to the 
base of all piers and abutments; construct a wood- 
en trestle over and about the base of all pier ex- 
eavations and construct wooden cores as shown on 
the plans which may be used by the contractor as 
a supplementary support for reinforcement bars.”’ 

The Witness: The subcontractor. 

Mr. Wrigley: Q. J beg your pardon? 

A. You said ‘‘contractor.”’ 

Mr. Wrigley: The contractor. This subcontract 
defines the contractor as being the Union Paving 
Company and the subcontractor as being the Soule 
Steel Company. 


Then going on, as if that were not clear, we come 
to the price: 

‘‘The contractor agrees to pay said subcontractor 
for placing reinforcement bars at the rate of $22.50 
per ton for reinforcement bars actually placed in 
accordance with the plans and specifications which 
shall be considered as full compensation for un- 
loading, warehousing, hauling, bending, and placing 
reinforcement bars and clamps, and doing all work 
necessary or incidental thereto, and for furnishing 
all tie wire, clamps and supporting devices.”’ [174] 

In other words, that $22.50 includes this interior 
framework or falsework which holds up the steel, 
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and if they do not do it, we say they have not 
done $22.50-a-ton’s worth of work. We think the 
contract and the subcontract are clear and explicit 
as to what each is to do, and you can’t go back of 
it and say we talked about doing something else. 
The fact is they agreed to do certain things irre- 
spective of what they talked about. 

Mr. Moore: In the first place, your Honor, Sec- 
tions 28, 24, and 25 are expressly limited in the 
Soule-Union Paving Company contract. 

‘‘The subcontractor at its own cost agrees to pro- 
vide all labor, materials, tools and equipment or 
other means and promptly unload all reinforcement 
bars from cars delivered at Redding, California, 
check and haul the same to the job site and provide 
suitable warehouse or other means of protection for 
any material requiring storage or protection, in ac- 
cordance with the provisions of paragraph 23.”’ 

In other words, they do not assume by any man- 
ner or means the entire obligations of paragraph 
23 of the master contract. They assume certain 
specific things, that is, the unloading, hauling and 
warehousing. The same is true of the subcontract 
paragraph 24: 

‘“The subcontractor at its own cost agrees to pro- 
vide all labor, wire, wire ties, rods or other ma- 
terials and applhances used for securing reinforee- 
ment bars, metal or other temporary supports, if 
used, to hold reinforcement bars during the placing 
of concrete, including backing up strip required for 
welding, in accordance with the provisions of para- 
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graph 24.’’ [175] Mr. Soule has testified already 
that he did do those things. 

‘“Paragraph 45. The subcontractor at its own 
cost agrees to provide all labor, materials and 
equipment, and cut the end of the bars for welding, 
and provide all clamps, tie rods, cables, blocking 
anchors, and other accessories that may be required, 
including placement of backing up strips, and shall 
firmly and securely hold the reinforcing bars in 
position while the joints are being welded in ae- 
cordance with the provisions of paragraph 45.”’ 

Then he does assume all the requirements of 
paragraph 66 of the master contract. And, as I 
said before, it provides here, and there has been 
no explanation made by Mr. Wrigley yet, time is of 
the essence of this agreement, and the subcontractor 
agrees that it will proceed with the placing of re- 
inforcement bars in sections of the piers and abut- 
ments made ready for such placement immediately 
after being notified by the contractor of the readi- 
ness of each section and prosecute the same dili- 
gently to completion. 

We have a rather amazing situation here, your 
Honor, as I see it. Mr. Dowling says that he 
talked to Mr. Stevens sometime in July or Septem- 
ber about splitting or apportioning the cost. Mr. 
Dowling has to take the unequivocal position, in 
the light of subsequent events, the very day this 
contract was drawn he understood that Soule was 
to put in this interior framework. He could not 
have figured it out later, six or seven months 
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later; he had to take that unequivocal position. 
Yet he received bills from Soule and paid them. 
He made no demand on Soule. He put up this false- 
work. He made no request of any kind for months. 
When the job got so far, he got hold of the superin- 
tendent and said, ‘‘Here, you have got to do this.”’ 
The [176] construction he has placed on it in and 
of itself is very clear evidence of the understanding 
of the parties. There is not a word in this contract in 
which it definitely says this interior framework, 
the burden of putting that up, buying the steel 
rails that went into it, paying for the labor, and 
so on, Should be placed upon Soule. It is admitted, 
and has to be admitted, that this interior frame- 
work or falsework was for use in pouring the con- 
erete. They could not, to use the expression, use 
sky hooks for pouring that concrete. It was used 
for two purposes. It was used for pouring the 
concrete, and yet today the Union Paving Com- 
pany says to Soule, ‘‘You are to donate that to us 
for our free use, this structure which we say should 
have put up, so we could have poured our concrete 
free of charge.’’ 

There is nothing like that in the contract, and, 
as I say, your Honor, the circumstances which led 
up to the making of this contract, the circumstances 
under which it was made, and, in fact, in this offer, 
which Mr. Dowling has a copy of, there is a clear 
meeting of the mind as to what each was required 
to do. The contract, itself, is here, and Mr. Wrig- 
ley cannot point to any particular provision that 
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says Mr. Soule should put in the $60,000 of frame- 
work that was used in the construction of these 
piers. 

We submit, your Honor, the testimony is admis- 
sible, and under decisions, of which we can cite 
many, but which I think is unnecessary, we believe 
our position is supported. Mr. Wrigley has cited 
here the Code provision which has to do with a 
situation where there is no ambiguity about a con- 
tract, but all the decisions hold that if there is 
the slightest ambiguity or uneertainty, the court 
should hear the oral evidence of the [177] under- 
standing. of the parties and the circumstances. 

The Court: Read the question, Mr. Reporter. 

Mr. Wrigley: I would like the opportunity to 
reply to Mr. Moore’s statement. 

The Court: Proceed. 

Mr. Wrigley: In the first place, either Mr. 
Moore has not yet gotten the picture, or he is m- 
tending to not state it clearly. We start with a 
contract in writing as of a certain date. Now, 
Soule Steel Company started the placing of steel in 
March, the latter part of March. Up to July 
practically no steel, or less than, as I remember 
it, one-tenth of the steel had been placed. The 
contract up to that time did not require Soule Steel 
Company to build any framework. No framework 
was necessary up to that time. Up to that time 
we were acting under and in accordance with the 
provision that all the framework in the base was 
to be done by the Union Paving Company, that 
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they were to construct the wooden trestle over and 
above the base, and it was not until July that they 
got above the base of the these piers, requiring 
interior framework. Then, for the first time, the 
question comes up of Soule having to do something. 
They didn’t have to do anything in March because 
there was nothing for them to do. They didn’t 
have to do anything in April, they didn’t have to 
do anything in May, nor they didn’t have to do 
anything in June. In July, Mr. Moore says, ‘‘ You 
did not take it up with Soule Stee! Company.”’ Mr. 
Stevens was on the job and a partner. They took 
it up with Mr. Stevens and attempted to work out 
some agreement of prorating those costs. it cannot 
be said that they did those things voluntarily be- 
cause they were under compulsion of time. The 
contract with the Federal Government limited the 
time. It has to be done, [178] not done after you 
get through fighting over it, but it has to be done 
immediately. There is a penalty of $100 a day on 
each contract unit and, as shown by that exhibit, 
the penalties for delay on this job came to $46,000, 
as I remember it. Union Paving Company could 
not wait. The work had to be done. If Soule did 
not do it they had to do it. They could not argue 
over it. But they took it up with the man on the 
job. They took it up with him and he said he would 
refer it to the San Francisco office. Presumably 
he did. Anyway, by September they had got no 
action yet. They took it up with him again and 
with the same result. So, finally, in desperation, 
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knowing they couldn’t deal with Mr. Stevens up 
there any more and get results, they put in writing 
and sent it to the contracting party, Soule Steel 
Company, sent it to the home office, as well as to 
Mr. Stevens on the job. 

We submit that that contract is clear and definite 
as to just what Union Paving Company was to do. 
In other words, they were to do the constructing 
of the wooden trestle over and about the base of all 
pier excavations, and that was the work that was 
going on substantially up to July, but in July for 
the first time there comes up the question of erect- 
ing interior falsework or framework. We submit 
that we cannot go back to prior negotiations. 

Mr. Moore: I do not like to eriticize, but, as a 
matter of fact, your Honor, Abutment 1 was com- 
pleted May 4, 1940, and the U. P. back charge 
there was $136.14. In other words, this entire 
erection of Abutment 1 was completed and no 
claim made against it. Pier 1 was completed June 
30, 1941, and they have a U. P. back charge there 
of $1000. Pier 2 was completed September 14, 1940, 
before this was ever taken up with the home [179] 
office. Mr. Wrigley is in error, because the work 
was completed and no charge was made for these 
abutments when they were finished. It was long 
after—Abutment 1 had been finished four or five 
months before this question came up. 

The Court: Read the question Mr. Reporter. 

(The reporter, reading: 
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‘‘Q. As a matter of fact, on December 29, 
1939, did you not have a conference at the 
office of the Soule Steel Company with Mr. 
Cochrane, who was then your superintendent, 
Mr. Stevens, and Mr. Soule?’’) 


~The Court: The objection may be overruled. 
You may answer. 

A. I don’t recall the meeting. Some of them 
had a meeting there. I don’t recall it. 

Mr. Moore: Q. Mr. Dowling, don’t you remem- 
ber going up to the drafting room where Mr. Soule 
had a drawing of the interior of Piers 3 and 4? 

; I testified to that in the deposition. 

Isn’t this the document (indicating) ? 

That is not the document. 

That is not the document? 

It was on manila paper. 

There was a drawing there, an enlargement 
of a Government drawing of Piers 3 and 4? 

A. I testified in the deposition it was about 2-1/2 
feet wide by 10 feet long. | 

Q@. And at that time didn’t Mr. Cochrane and 
yourself tell Mr. Soule how you proposed to con- 
struct the interior of these piers? 

A. We certainly did not. 

@. And did not Mr. Soule take a T square and 
a rule and trace in on this drawing the type of 
construction that you proposed to put there? 

A. No, sir. May I finish that question? 

Q. Sure. 


A. There was a preliminary drawing drawn up 
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first on a small piece of paper, and then I think 
we went out to lunch, [180] if I remember cor- 
rectly, went down to the Brannan street place, 
Manning’s, and when we came hack I think it was 
drawn up by a man in Mr. Soule’s employ—Mr. 
Harry Gorham, I think his name is. ‘ 


Q. That is your recollection now? A. Yes. 
Q. Where was that done, up in the drafting 
room ? A. Up in the drafting room, yes. 


@. Before lunch, was it not? 

A. It was worked up before lunch, sketched. 

Q. Who laid out the type of construction that 
was going in there, yourself and Mr. Cochrane? 

A. Everyone there. Everyone standing around 
there had some suggestions to make. 

Q. Wasn’t there some conversation had at that 
time? You said, ‘‘Now, you can see what type of 
construction we are going to put up. You can place 
your bars against that. You had better get your 
pencil out and figure it’’? 

A. No, sir, that was never said. 

Q. As a matter of fact, after lunch didn’t you 
and Mr. Cochrane walk out, and before you went 
you told Mr. Soule and Mr. Stevens that they had 
better get a price that would be acceptable to you, 
and you came back in the course of about an hour 
and sat down in their office downstairs and had a 
conversation with regard to the price that was 
going to be charged? 

A. And J accepted that price? 

q). Yes. A. No, sir. 
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Q. Asa matter of fact, weren’t you holding out 
for $22.25, and Mr. Soule wanted $22.75, and Mr. 
Cochrane and Mr. Stevens both said, ‘‘Why don’t 
you split the difference ?”’ 

A. If you will take that letter of Mr. Soule’s 
that you are talking about, with the interlineations 
in there, you will find he wanted $24.80. r181] 
When he put it in there with pencil, he scratched 
out the Engineer, $300 a month for sixteen months 
with his expenses, his automobile to get the job, 16 
miles from Redding, and he had about 75 to 80 
cents a ton right there; and the constructing of the 
trestles and costs for his supplemental work would 
also reduce that. Mr. Soule had no exclusive grip 
or hold on that job. 

Q. I will hand you a letter dated December 11. 
1939, produced by your counsel. A. Yeseur- 

Q. That has been in your possession since some- 
time in December, has it not? 

A. December? Yes, I guess it was December 
ith, I think it was. Let me just show you here— 

Q. Just pardon me. Let me identify the letter 
and I will. A. Exeuse me. 

Q. Wasn’t this letter before you and Mr. Soule 
at the conference that you had in his office after you 
eame down from the drafting room? 

A. Wasn’t it before? 

Q. No, wasn’t this draft that you produced in 
your and Mr. Soule’s possession after you left the 
drawing room? 

Mr. Wrigley: Just a second, Mr. Dowling. So 
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the record will be clear, will it be stipulated, in the 
interest of time, that I object to this entire line 
of examination, that it all goes in subject to my 
objection and my motion to strike? 

Mr. Moore: It will be stipulated. 

Mr. Wrigley: I do not want to object to every 
question on the same grounds. 

A. I think it was about November 17th or 18th, 
somewheres along in there, that is, when we were 
in that drafting room, and this letter comes sub- 
quent to that. 

Q. You are positive of that? 

A. That is the typewritten portion of it, and 
then when Mr. Soule came in the office later on, 
after [182] closing the contract, he had the pencil 
portion inseribed in there. 

Q. Wasn’t this pencil portion placed on there 
in Mr. Soule’s handwriting ? 

A. Yes, sir, that is correct. 

Q. And isn’t it a fact that that writing was 
placed there in the presence of yourself, Mr. Stev- 
ens, and Mr. Cochrane? 

A. No, sir, that was put in in our office. 

@. In your office? 

A. Yes, when he came down to close the con- 
tract. May I say something further about. this, 
if it isn’t out of order? 

Mr. Moore: I am going to introduce it. 

The Witness: All right. 

Mr. Moore: I will introduce this in evidence, 
your Honor. 

Mr. Wrigley: Same objection. 
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Q. Asa matter of fact, weren’t you holding out 
for $22.25, and Mr. Soule wanted $92.75, aideel me 
Cochrane and Mr. Stevens both said, ‘‘Why don’t 
you split the difference?” 

A. If you will take that letter of Mr. Soule’s 
that you are talking about, with the interlineations 
in there, you will find he wanted $24.80. 1181] 
When he put it in there with pencil, he scratched 
out the Engineer, $300 a month for sixteen months 
with his expenses, his automobile to get the job, 16 
miles from Redding, and he had about 75 to 80 
cents a ton right there; and the constructing of the 
trestles and costs for his supplemental work would 
also reduce that. Mr. Soule had no exclusive grip 
or hold on that job. 

Q. I will hand you a letter dated December 11. 
1939, produced by your counsel. A. Yes, sir. 

Q. That has been in your possession since some- 
time in December, has it not? 

A. December? Yes, I guess it was December 
11th, I think it was. Let me just show you here 

Q. Just pardon me. Let me identify the letter 
and I will. A. Excuse me. 

Q. Wasn’t this letter before you and Mr. Soule 
at the conference that you had in his office after you 


eame down from the drafting room? 

A. Wasn’t it before? 

Q. No, wasn’t this draft that you produced in 
your and Mr. Soule’s possession after you left the 
drawing room? 

Mr. Wrigley: Just a second, Mr. Dowling. So 
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the record will be clear, will it be stipulated, in the 
interest of time, that I object to this entire line 
of examination, that it all goes in subject to my 
objection and my motion to strike? 

Mr. Moore: It will be stipulated. 

Mr. Wrigley: I do not want to object to every 
question on the same grounds. 

A. I think it was about November 17th or 18th, 
somewheres along in there, that is, when we were 
in that drafting room, and this letter comes sub- 
quent to that. 

Q. You are positive of that? 

A. That is the typewritten portion of it, and 
then when Mr. Soule came in the office later on, 
after [182] closing the contract, he had the pencil 
portion inscribed in there. 

Q. Wasn’t this pencil portion placed on there 
in Mr. Soule’s handwriting? 

A. Yes, sir, that is correct. 

Q. And isn’t it a fact that that writing was 
placed there in the presence of yourself, Mr. Stev- 
ens, and Mr. Cochrane? 

A. No, sir, that was put in in our office. 

Q. In your office? 

A. Yes, when he came down to close the con- 
tract. May I say something further about this, 
if it isn’t out of order? 

Mr. Moore: I am going to introduce it. 

The Witness: All right. 

Mr. Moore: I will introduce this in evidence, 
your Honor. 

Mr. Wrigley: Same objection. 
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The Court: Let it be admitted and marked. 
(The document was thereupon received in 
evidence and marked ‘‘Plaintiff’s Exhibit 21,” 
and was read by Mr. Moore.) 


PLAINTIFF’S EXHIBIT NO. 21 


Los Angeles Telephone 
Portland VAleneia 4141 
Houston 


fFEmblem] (SS Co. Iron and Steel Products) 


Soule Steel Company 
Iron and Steel Products 
1750 Army Street, San Francisco 
December 11, 1939 
Gentlemen : 

Re: Abutments and Piers, Pit River Bridge 

Relocation of Southern Pacific Railway 

and U. S. Highway 99 


In regard to the labor of installing the reinforc- 
ing steel bars, Bid item No. 11, as specified for the 
construction of the above project in accordance 
with plans and specifications prepared by the 
United States Department of the Interior, Bureau 
of Reclamation, we are pleased to quote you as 
follows: 

1. We are to receive the reinforcing steel bars 
f. o. b. cars Redding, California. 

2. The 2” square bars are to be bent at supplier’s 
mill, all other bars are to be furnished in straight 
lengths. 

3. We are to be responsible for the unloading, 
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checking and handling of said reinforcing steel 
upon arrival at Redding upon a lot to be provided 
by seu, us, (We estimate the sterace fet size should 
be about 150+ = 390+ and adjontine a rail tree} 
[the rental of which shall not exceed $30.00 per 
month.* | 

4. We will do the cutting, bending and shaping 
of 2” bars preparatory to welding, loading on to 
trucks and transporting to jobsite to conform to 
your construction schedule. 

5. You are to provide an easy and accessible 
roadway from the main highway to the base of the 
piers and abutments as required and a leveled por- 
tion around the piers, [or a wooden trestle which 
we may be for our use.* ] 

6. We will furnish all labor (including insur- 
ance) to do the placing of the reinforcing steel, 
including tie wire and accessories under above hid 
item No. 11 (but not including welding). 

[Fig. 7 in circle]. 
fare to furnish wood supporting framework* ] 
ih You wilt peur eererete “pyramids~ » in the 
base of piers # 1, 2, 3, 4, 5, 6 and 7 (and/or will 
furnish and erect wood core forms and/or steel sup- 
ports, against which the 2” bars can be supported.) 

8. We have provided ut this proposal fer a yeb 
eost ait be bere equath= 


Marginal notation [omit]. 


[*Printer’s Note: Words in light brackets were 
inserted in copy in pencil. ] 
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9. Sufficient lights will be furnished by you; 
also power outlets will be available for our use. 

Price: As specified for the above items, the unit 
price of $24.80 per ton. 

If a bond is required, the same will be for your 
account. 

Payments are to be made on or about the 10th 
of the following month for 85% of the value of the 
work performed during the preceding calendar 
month, and the remaining 15% to be paid 30 days 
after completion of our portion of the work. 

Note: We are not to be held responsible for 
failure by delay or default arising from strikes, 
lockouts or other contingencies beyond our control. 

If the above is in accordance with your under- 
standing, please accept in the lower left hand cor- 
ner, and it will constitute an agreement between us. 

Sincerely yours, 
SOULE STEEL COMPANY 
By EDW. L. SOULE 
Accepted : 
UNION PAVING COMPANY 
By 
[Figure seven in circle. ] 


[You are to pour concrete “‘sills’’ as required, in 
the base of the piers to support the reinforcing 
steel mats in the bottom of the piers. On the steel 
reinforcing mats, the steel shoes, which support 
the 2” vertical bars, are to be placed.* ] 

ELS :DL 


[*Printer’s Note: Words in light brackets were 
inserted in copy in pencil. | 


United States of America 327 


(Testimony of J. A. Dowling.) 

Quotations subject to change without notice. All 
sales, contracts or agreements subject to strikes, 
accidents or causes beyond the company’s control, 


[Endorsed]: Filed 4/15/43. 


Mr. Moore: Q. And that handwriting is Mr. 
Soule’s? You recognize the handwriting ? 

A. Yes. 

Q@. Would you say that was put on in your 
office ? A. Yes. 
Prior to the making of the contract? 
Prior to the making of the contract. 
When Mr. Soule wrote that in in pencil 
I believe he did, yes. 
Did he have another copy of the same docu- 
ment that he wrote in in pencil, too, in your pres- 
ence ? A. I don’t know. 

Q. Didn’t you see him write both of them in 
your presence ? 

A. I can’t say that he did. He might have. 

Q. You used that document that you have there 
in the preparation of the contract, did you not? 

A. No, the contract was drawn [183] before we 
got the document. 

Q. That was drawn afterwards, is that correct? 

A. It was drawn afterwards. 

Q. This letter of December 11th? 

A. Yes, before the preliminary contract was 
drawn, which was submitted to you in your office, 
also. 


OPore 
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Q. Was this drawn before or afterwards? 

A. Which? 

QO, Tins lever: 

A. This letter was drawn before. 

The Court: For the purpose of the record, 
identify it. 

Mr. Moore: Exhibit 21. 

Q. What I am trying to get at is when was Mr. 
Soule’s handwriting placed on that? 

A. To the best of my knowledge it was placed 
on at our office. 

Q. Before the contract was executed and 
signed, is that correct? AA. Wes 

Q. And that would evidence your understanding 
at that time and your agreement, did it not? 

A. No, he is quoting this $24.80 here. 

Q. I mean aside from the price? A. No, he 
agrees—he requires here to have the bars bent at 
the mill in one section and in the next section he 
says he will do it himself. 

Q. Didn’t you take up with him at the time 
and discuss each one of those paragraphs? 

A. We discussed the contract, yes. 

Q. And you reached a meeting of minds? 

A. No, he was seeking a contract, and I was 
seeking the best contract I could get from him, 
or from others. He had no exclusive right to this 
contract. 

Q. What memorandum, if any, did you use in 
drawing the contract? You actually prepared this 
contract which is in dispute, did you not? 
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A. Quite true. [184] 

Q. As I understand, you wrote it out in long- 
hand ? A. That is correct. 

Q. And turned it over to your stenographer ? 

A. That is correct. 

Q. What data did you use in preparing that 
contract ? 

A. I took the Government specifications and 
followed each paragraph of the specifications, with 
exceptions. 

Q. Didn’t you have that letter before you at 
that time? A. Which letter? 

Q. The one you have in your hand. 

A. No, sir. 

Mr. Moore: Might we have a recess for a few 
moments, your Honor? 

The Court: Yes. 

Mr. Moore: I think I am pretty near through 
with this witness. 

(Recess. ) 


Redirect Examination 

Mr. Wrigley: Q. Mr. Dowling, showing you 
this writing on the letterhead of the Soule Steel 
Company, consisting of two pages, bearing date 
of December 11, 1939, which has been marked 
*Plaintiff’s Exhibit 21,’’ which in the first in- 
stance was on the typewriter with penciled inter- 
lineations on it, I ask you did that writing in any 
respect constitute a basis for drafting the contract 
which was later signed on January 6, 1940? 

A. It did not. 
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Q. Was the contract of January 6, 1940 de- 
veloped by you before or after you received this 
writing ? 

A. It was worked up before we received this 
writing. 

Q. Now, at or about that time did you receive 
written offers from other firms for this work? 

A, Wierda 

Q. Oral, or in writing? A. In writing. 

[185] 

Q. Have you any of those offiers with you? 

A. Yes, sir. 

Q. Showing you this on the letterhead of Sher- 
wood 8. Cross, Engineer-Contractor, 2422 Wash- 
ington Avenue, Santa Monica, California, dated 
October 12, 1939, addressed to Union Paving Com- 
pany, I asked you to tell us what that is. 

A. This is a proposal to set the steel on the 
job, the Pit River job, at $24 a ton, and a price 
there for the welding in addition to that. 

Mr. Wrigley: For the Court’s information, I 
would like to read this. 

(The document referred to was thereupon 
read bv Mr. Wrigley.) 

Mr. Wrigley: We offer that as Defendants’ Ex- 
hibit next in order. 

(The document was thereupon received m 
evidence and marked ‘‘Defendants’ Exhibit 
CC.’’) 


Mr. Wrigley: Q. Just for the purpose of the 
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record, so as to clear it up at this time. that letter 
was received on or about its date, October 12th? 

A. Yes. sir, shortly after the bids were sub- 
mitted. 

Q. Have you other firms that were making of- 
fers, written or oral, for this work at that time? 

A. There were some oral offers. 

Q. Were there any other written offers? 

A. No. 

Q. Now, Mr. Moore asked you about the re- 
ceipted bills for March, April, May and June, 
presumably, and asked you if prior to July you 
made any countercharge or complaint against them 
for installing falsework. What was the status of 
the work at that time? In other words, how far 
had the work progressed as to Abutments 1 and 2? 

A. In July 

Q. July of 1940. 

A. There were only two—Abutment 1 was com- 
pleted. Abutment 2—there was no charge there 
against Mr. [186] Soule—a portion of Pier 1 in 
July. and then in August—— 

Q. Pardon me for interrupting. 

A. A small portion of the steel had been set 
at that time, in tonnage. 

Q. As to Pier 1, which was the second unit 
under the contract. what was the status of that 
work as of the time of your first conversation with 
Mr. Stevens? 

A. That was completed at the very end of 


382 Union Paving Co. et al vs. 


(Testimony of J. A. Dowling.) 
June—I think the 29th or 30th—somewhere along 
in there. 

Q. Now, Pier No. 2, what was the status of that 
work at the time of your first conversation with 
Mr. Stevens? 

A. Oh, very, very little. There was nothing 
above the trestle. 

Q. What do you mean by ‘‘above the trestle’’? 

A. Well, above that—over the base of the pier. 

Q. Now, will you come to the next unit, Abut- 
ments 3 and 4, and Piers 8, 9, and 10; what was 
the status of that work? 

A. There was no charge against Soule for that. 

Q. The next unit under the contract, Pier 3, 
what was the status of that work at the time of 
your first conversation with Stevens? 

A. No work over the base of the pier. 

Q. The next unit they give, Piers 6 and 7, what 
was the status of that? 

A. There was nothing at all. 

Q. The next unit, Pier 5, what was the status 
of Pier 5? A. Nothing on Pier 5. 

Q. And Pier 4, which was the last unit. 

A. No, there was nothing there. That was one 
of the largest piers, too. 

Mr. Wrigley: That is all. 

Mr. Moore: No further questions. 

Mr. Wrigley: I would like to call Mr. Soule 
under Rule 438 at this time. [187] 


